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IN THE ITCCTED STATES HISTRIO? COURT 

for thh mwnmrm district gp Illinois 


EASTSRS DIVISIO;:? 
~«QGC— 


THE I-l'^!AVOX COMPLOT, a Corporation 
and £J£! DERS ASSOCIATES, IRC., a 
corporalior, 

Plaintiffs, 


Civii Aetion 
330 • 74 C 1030 


H&LLY 2CAS<X5FACT?jr>T.NG CORPORATION, 
a eorrorstien, ciixeaco ST£S&!#XC 
323DUSTRISS, INC., a Corporation, 

f C S2 A. e * 


Pefer^dants«. 


P?H)5JTI0N OF FOTA"? *... 
( July 3 1974 
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V?S#16815 


117 THE UNITED STATES DXSTRICT COURT 
FOR THE NORTHERN BISTRICT OF ILLINOIS 
EASTERN DIVIS ION 

—COO— 


TUE 1-LACI7AV0X COMFAI-IY, a Corporation ) 


and SXTDERS ASSOCIATES, XNC., a 
corpo r ation , 

Plaintiffa, 

ve* 

BALLY K&NXJF ACTURING C02ir0EATI01I # 
a Corporation $ CHICACO D'jCTillilC 
INDUSTRIES r , INC,, a Corporation, 

et aXc, ^ „ 

DoCendants* 


Civ.il Aetion 
NO. 74 C 1030 


BE 2T EEiOSMBSRED that pursuant to Notice o£ Taking 
Beposifcion, and on Wa.dnesday, the 3rd day of Juiy 1974, 
comiaencing at the hour of 10:00 c * cicci* a«.m. thereof, at the 
law offices Of Ifessrs. FLEHR, KOHBACH, TEST, AL3RITTQN & 
HERBERT„ 160 s&nsome Street, San Francisco, california, before 
me, RUTO Ec BSNTON, a notary Public in and for the City and 
County of San Francisco, State of california, .personally 
appeared 

NDT AU Ko DUSUl TE lLut. 

c alleci as a witneas on. bahalf of the plaintiffs, who, being 
by me duly sworn to teotify tho truth, the vjhole truth and 
nothing but the truth horoin, was theroupon examined and 
testified as horoinafter set forth* 

Kessrs. 5510KAS A. BRIODY AND NNOKAN, V7ILLIAMS, ANDBRSON & 


SOCRATES NICHOLSON 

ANO ASSOCIATES 

OFFIC.IAL REPORTERS AND NOTaRIES 
SAN FRANCISCO 94105 


52 SECOND STREET 


.415' 362-0113 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


o 


GL50N, by THEODORE W. ANDERGQH, Esq., 77 West Washington Street 
Chicago, Illinois 60602, appesred as counsel on behalf o£ tho 
plaintiffs. 

ttcssrs. FLEHR, KOHBACH,TEST, 7J3RITT0N & HERBERT, bv 
1HOMAS O. HERBERT, Esq., and BAYLOR G. RIDDELL, Esq., appoared 
as counsol on behalf of the defendant M7VRI, IRC• 

Kessrs* FITCHf EVEH # TABXK 6 LUEDEKA» by DONM»D L. WBLSH e 
Esq., 135 South basalia Street, Chieago, Illinois G0603, 
appoared ac counsel on behalf of the uefendants BALLY 

m,cTmmo corporatxoh, mxieway manofacthring & empxrb dxstribu- 

TIKG * 

Gbservers presents EDWiiRD S » WRIGHT and JAI-22S SHOLSR» 

MR. &NDEESOH s I underatand* i-ir. Walsh, you had a state- 
rnenfc for the record? 

I4R« WHLSH: Yen» The depositione of Bally, Midway and 
Bmpiro taken last week in Chieago, there was a elaim of confi- 
dontiality mado with respeet to certain documonts produced by 
Daily and testimony with respact to those documenta on behalf 
of Bally* 1 will now withdraw that claira of confidentiality 
both with raspect to the documents ana the testimony. 

MR, AKDERSONs I thirik that is quito satisfactory to ua of 
courso and I thinl: it expedifces things a good deal. 

mr. WELSH s I presumo you will get that to the reporter7 

MR« AWBERSOSJt Yos i will get that to Mr* shapiro» and 
cbes that vitiate our signed stipulation? 
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1 

MRo WELSH: No 1 would like to kcep that in effeci b oenus e 

2 

thsrc may be other documents such as thosa that wo have agreed 

3 

to produce from— 

4 

X-ik • ANDERSON: '£hen the stipulation remains in effect but 

5 

thero ie notiiing under it at the raoment at all to the beat of 

6 

my Icnov/Xedge. 

7 

MR. WELSHt Right. 

8 

Mile ANDERSON» 'Hiat ia fine. 

9 

MKe KERBERTs The reraoval o£ the confidenfciality ia 

10 

eertainly in accordance with the wishos of At ari • 

11 

MU. ANDERSONt X thihk mayhe jusi for the record Show the 

12 

presenco of these two gcntlemen. 

13 

pllie HBRBERT; we liave two ohservers here, Edward Tfright ana 

14 

James sholer. 

15 

— 

16 

Yftiereupon, 

17 

im 

18 

e alleci as a witness on behaif of the plaintiffs, having hoen 

19 

duly swom by the NOtary Public to testify the truth, the whole 

20 

truth and notii ing but the truth here in t was estam^ned and testi*- 

21 

ficd as follows s 

22 

r -^:r-M7F?'T T 0M BY MR® P-YDERSQEs 

23 

c„ HT. EwsteeU wouXd you picasa stato youi- full neme? 

24 

A* ftolan K® Eushnell* 

25 

q* Yiihera do you reside? A* X resido at 610 .l 

26 

Alrairida, canphell, california. 
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1 q„ ib conipboli in the San Jogs vicinity? 

2 A* Yes it is, 

3 q c By whofft are vou employed? 

4 q. tfhat is A-t-a-r-i, I-n-c- periocl? 

5 A* Ibat's correcte 


Ae Atari incorporated. 


6 vehere is Atari located? 

7 Eoulevard, Los Gatos, california. 


A« 14600 Winchester 


0» is Los Gatos also in the San jose vicinity? 

Iu Yes it is. 

q» Vihafc is your position with Atari, ±nc«? 

A. I am presIcent* 

Q. Do you holci any other tities or positicns? 

A* 1 arti chairman of the board* 

Q* Do you hold any other tities or posi^ions? 

A. Ko I clo note 

q. uo you hold any other tities or positione in any other 


corporations ? 

q, tfhat other corporatioris? 


yes i do. 


A. 1 holci the position of 


prssident of Sysygy conpany, s-y-z-y-^-y. 

Q. And that is Syr-ygy Company? h. Yes. 

q. is that a california Corporation, do you hnow? 

A , T t ’s currently a proprietcrshlp. Ifo going through 
incorporation currently. 

q. Has it ever beon a Corporation? A* Yes it t 

incorporatod under the none of Sysygy Gas* company. Wcll, 
actually the asset* of that Corporation «era purchased no 


A. Yes it has 
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essentially, you know# tho business was not purchased but simply 
the ascGts of that Corporation were purchased. 

Q. *xOie ascets of syzygy Gaxae company were purchased by tho 


propriotorship of Syr.ygy Conpany? 


A. Right. 


q* Tvhich is ncw being formed into a Corporation? 

Righfc. V7e ascumed the assets without as Corning tho licbili- 


q u vfnan you say "via" v/ho do you me an? A« Tod Olson. 

Q. Ted Olson? A. Ycs. 

Q. o-l-s-o-n? A* Yes« 

q. vmo elsa? A* tfhore are a couple of other 

people. Ifs a sraall littlo gane eempany wliicSi, you know, X 
really thinlc is not material to this case. 

/•% -pr. if rfr*n aainfi bUGillGSS? A» Xti S 2.11 t»lS 


A. Yos. 


A. Yes 


Q* Xs it. .in tho video gszne business? A* Xt*s *-u t 

gsrae operating business, yes. 

Q. in tho video gazae operating business? A® 'Xos* 

q fc DO you hold a controlling interest in Syrsygy Company at 


the presenfc time? A. Y©s. 

q. whore does syzygy Coaipany operate? A. I 

the address with isg right now. It*s on walsh Avcnue. 
q* YTalsIi Avenue in Los Gatos? A. I* 


A, I cion f t have.l 


7\p Xn Santa 


Clara. 


Q. DOOS the syaygy came company or syzygy Corapany place video 


qaraa z on the Street? 


A. Yes 


q. tfhera has it placod video gamas on the Street? 
various places in the Santa Clara Valley. 
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1 

Q* Anywhere outsidc of the Santa Clara yalloy? 

2 

A • AtO o 

3 

q. do you hold a position in aay other conpanies other than 

4 

sysyr/y corapany and At ari, inc.? A* There are posi- 

5 

tions—I hold a position in Atari Pacific but these ero Atari 

6 

subsidiarics. Do they nced to be enunciateci? 

7 

q. At least wa ehould idsntify thesi or i vrouicl libe to. At ari 

8 

Pacific ? A * Yob • 

9 

q, xncorporated, is it? A* YOBm 

10 

q m x~n~c pariod and whers is that loeated? At the «ddreos 

11 

as Atari lac.? A- *». Ifs in Ecnolulu and 

12 

X do not have tha ad&rosc«, 

13 

q c tfhut is your position with Atarl Pacific* Xnc, ? 

14 

Av X ara a raoxaber of the board. 

15 

Q* libat is th£ naturo of the businoss of At ari Pacific* Xnc 6 .: 

16 

A» Xt places and operates video aiausemont rsi&chines * 

17 

Q a ijherc- does it placo and operata video garries or arraisemont 

18 

raachines? A. in the Pacific Basin. 

19 

Qu xg that primarily in the Hs.wa.iian island-S* 

20 

A- Ycs t it is including Guara. 

21 

q, por how long has At ari Pacific been in existene® approbi- 

22 

mately? A. Si* nionths. 

23 

q 9 nzs it evor placed gamcs outsids of the. Hswaiian-Guam 

24 

complex? h • ^ hasn*t. 

25 

Q. eo you hold a position in aay other caapanies? 

26 

Ae NO I do not» 
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2 . DO as 7,tari Xnc. have any other subsidiarias partially or 

A . vfe have a current invast- 


wholly owned? 


,,„ t in japan M « ** P«« ““ l *“ 
iaent • 

0 . »00. .«ani. »=■ w» » i»var, t «a»t <*««« i» <*• «•—« 


A. YG£ 


oper &tion ? 

q. vielir roughly wliat psrcentagc in^.rest: 

A . now if. a» accounts receivablo intorest and a caoh 

intereat and a formaiisatien of thnt Corporation in net coalere 

q. Boea A tari. Xnc. prosently havo any eguity interent in the 

n A . j)vO S 

japaaese compeni*? 

Q . X3 it contcr'platad that Atari, Xnc. *1U have an eoyeity 

intereat in the Japaneae company onco the mechanica are com- 

tv t - 5 " lias not beon dateritiinod 
plated? ‘ 


q. tftiafc iG the nana of the Japanese entity at the present 

j\ m Atari japan. 

tims? 

Q . vili at is tho nature of the business of Aturi Japan? 

. .. j rj^nratG video anucernent raachisisse 
A, To assemhio ^na operae vxuw 

. . - -oo^i^biinq vid3Q arauscraent machinasJ 

q„ xs it presexitly assex-»xxng 

A* Yos. 

Q „ 2S it presently operating video ^usement machines? 

T. xTlat geographical area is it operating the machinas? 

A e TOllVOo 

r „„ vjhence «» it <*•* «- “ 
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ansemble the video machincs that they asseabla? 

2 

A» Atari in the U.S«■ 

3 

q. do£ 3 Atari assemble ali o£ the component part* or does 

4 

Atari , Inc . provida ali of the component parta for Atari japan? 

5 

A. KO. 

6 

q. what partu doos Atari, Inc. provide to Atari Japan? 

7 

A. computers» 

8 

0 . in addit ion to a computer What are the b&sic builcang blochv 

9 

of an Atari video aausemont machine? A- A cab?net. 

10 

CRT monitor, coin mcchanism. 

11 

o* Has Atari japan assembled any video amuseraeafc mcichia-^ 

12 

, _ a* x don’t hnoWe 

CKport? ^ 

13 

Q. do you know whathsr it is eontemplated that Atari crapan 

14 

W iH assonible any video aaiuseiaenfc nachines ior exporv? 

15 

A. tfhey raay if they so dsBixa*» 

16 

q. Daas Atari xnc. control vflisther or nofc Atari japan asporta 

17 

to tho United States? 

18 

Q. is it eontemplated in tho formativo otage of Atari japan 

19 

that Atari Inc. v;iU control the asport of video amusemont 

20 

machines from Atari japan to the United States? 

21 

A, Tt has not been defcerjrdnea as yet« 

22 

o. Boes Atari, sue. hava say other vmolly 03 : partialiy oaneS 

23 

b ub3idiaries? e 

24 

q. Doe .3 it control any other companios? 

25 

no, I would liro to retract that last stateraent. 

'26 

v»o control Kee carnes# xnc*> 

. ..._ ________ 
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A* A raanufacfcurer 


Qo tfhat is K-e-e? 

Q. l/hafc is Kee Gomes, ir>e.? 
o£ video amusemant machinas* 

( recess.) 

MU. AKDERSO-Ts Q. Mr. Btishnell, X think just before the 
breafc yeu sfcatod that Kev. Garn.es , inc. was a ixt&aufactuirer of 
video aruus ement gamas. Vlhere is Kee Games, Xnc. locatcd? 

A* ih.ey are located 5.n Pont a clara. 

Q. I>o you hold any position with Key Games, lnc«? 

A e 

Qc tvhafc is thG relaticriship bot&rsen Kee Garnss* xnc<> anes At ari 
Xnc.? A. At ari lias an ocruity in teres t• 

Q« Is it a eontrolling interest? A. Yes it is. 

Q. Does Kee Gsmas, inc. raanufacture a different product lino 
thsn Afcari* xne.~ A. Yes. 

Q. —or the same? A different? A. Yes. 

(Off the record discussion.) 

Q. v?ho are the principali officers of Kee Games, xnc.? 

A« Cfoseph Kocnan. 


0, K-e-e-n«a-n? 

Q. xs he president? 

q c vfuo olse? 

(> . 

friat is his position? 
socrotary. steven Bristow. 
Q- B-r-i-s-t— 


Q 


A. Yes. 

A* Y«3. 

A. Bili VJliite. 

A* Ycs. 

A * 1 think ho is 

Aft f^o-w and Gil Williams « 
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q. What is Bristow' s position? 
Q. And Williams? 


A. Ee is treasurer. 


A. Director, 


q, Are any o£ the se gentleraen officors or directors of Atari , 


inc o ? 


A, Eo, 


q. Are any of thein cmployed by At axi» inc« ? 


A. EO. 


q„ vinat product line does Keo carnes, mc. manu facture in the 
video amusement gane ficld or amuceraent device ficld? 

A. ihe Kce preduet line under the narae Kee carnes, 

Q • DO' they specify praduct nasies witliin the line? 

Ac Eliminat ion. Formula K, Spike. 


Qo Any others? 


A. That is it. 


q c p x a any of these thrse games played in the sanie gener a 1 


marmor as pong? 


h* Kofc in the sarae genera! 


Q, is there a movable playing elemexxt that moves bacfc and 
forth aeross the screen? A. Yos. 

o, in which ones is that true? A* *here is motion 

involved with 3.1.1 of the games. 

Q 0 Are there players, two or more players in all these garaes? 


A. l?o. 


Q. in any of them? 
q o in which game? 


A. Yes* 

Eliminat ion. 


Q« hov? many players does Elrraiuation. nave? 


A, One to four, 


Q c Xs the.~ 
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1 

h 9 There is mofcion involved. X don*fc isnderstand thrs question. 

2 

q o display which is moving in the courae of playincf the 

3 

game? XTes. 

4 

q. vThat do you call that thing which moves? 

5 

MR. HERBERTs X have fco Dbjcicfc. You are golng substantially 

6 

en fcho background but it ceems to mo ira are getting a litfcle 

7 

more deeply infco fcho construetion, nofc only wifch our ganies bufc 

8 

evon Ke© gasr.es # and ny understanding of this depositior* is that 

9 

it is to bc? Ilmitod fco the question of venus so far as Afc&ri 

10 

is concorr.ed. 

11 

KR # ANDBRSONx X think on» question in venue is wh&t pro¬ 

12 

ducta are. saade and where they are si&da and where they are sold. 

13 

1-IRo HERBERTs As far as our motion fer disraissal for X&ck 

14 

of venus, tho product Une hasn»fc even been mentioned. The 

15 

do t ion is based upon no business at ali and no praes busir.es,- 

16 

at ali in the northern district of Illinois e 

17 

ANOERSOIT* 1 underetnnd, you kaw» your affidavit I 

18 

think and your contentione. 

19 

Q 0 Vaiat do you call fcho isoving display in Elimination? 

20 

A. The Bovin? display. ttere is a-we call it variously the 

21 

paddle. 

22 

q. now the pacidlc* is xaanipulated by one of the players, is 

23 

that rlght in Eliiaination? A. Yes. 

24 

q. And is fchis raanipulafced in ordar fco hit sosaa ofcher display? 

25 

A. Yes. 

26 

q b what c2o you call that display which the paddle is Intended 
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fco hifc? just trying to got sciae nomenclature. Me oeera to 

b q having trouble. A. Bsll. 

q. And Elimination has a ball? A, It hae a equarc. 

q„ would you cell fch&t aquare a ball? 

A. Yes. 

q„ xs it the object of the gasa® thst a playor manipulatos the 
paddle nso that it v/ill cngage tho ball and cause it to go to~ 
ward the ofchcr player*s end of tho playing display? 

A. Yes. 

q. And if the paddle impacte wifch the ball, doea it change thc 
dircctiOR of tho ball? A. Yes. 

Q. And i£ the paddle falle to hit the ball, does fcha ball ge 
of£ the end and dis&ppaar? Yes. 

Q» And does that seore a poinfc? A. NO, it 

doesn®t. 

Q, what is the ssanifestation then of the ball going off of the 
field? A. It beepa. 

Q. Is thare any scoring involved in Elimination? 

A. There io a fcally vyhich is eliininated. 

Q. h re fchoro upper snd tG*?er walls ac ros s thc top and feofcfcom 
of thc display ia Elimination? A. Ho. 

0. Are there any fixad barriers that causa the ball fco change 
its diroction in Elimination? A. Yea. 

Q. whare are they located? A. Ia the eomers. 

0«, l£ thc boli irneae18 on oao of fche barriers, doos it chsngc 
its directior*? A, Yes» 
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1 Q. Does the dcscription that you h&va jusfc given generally 

2 describe tho way in whieh ?cng ie also playod? 

3 A. Ho. 

4 Qc. Bow docs it differ? A* I d&n*t really under- 

5 sfcund tho question. The easential differencas of tho game? 

6 Q. Y©a. A. 0a© is a contest botveen 

7 tv«> p eo ple enly. 

8 Qc That lo Pong? A. Yes, and thero are no 

9 provisions fer four players. 

10 Q, Any others? A. ho t e o say the paddles are 

11 asrranged crs £our sidss. 

12 Q* In Eli&ination? A* Yes. 

13 0. Any others? A. So, 

14 Qc tJhar© deos Ke-o Gamss Xneorporatod ssll ita producta? 

15 A. Threugheut the United States and eorns into Europa. 

16 Q* When vas Kes <x&rses,Zne. started? A. October of 

17 1973. 

18 Q. Doeo Kgs Gseiss, Xnc. placo isaehincs en the ctroet? 

19 A. Ho. 

20 Q» Does it cnly Bell producto? A. Yes. 

2 1 Q. Ds©s it havo any ofcher productis other than the three gsmas 

22 that you Eieationeas Eliminat ion. Formula K and Spitee? 

23 A. There are srsail modificatione but nothing that we considar • 

24 to b® nem producta. 

25 Q. Coos Kce Gs&nras, Ino. hav® a distributor organisation of 

26 SOT;10 sort? A. Yes. 

SOCRATES NICHOLSON 

AND ASSOC I AT ES 

OFFICIAL REPORTERS AND NOTARIES 
5AN FRANCISCO 94105 


52 SECOND STREET 


(415) 362-011B 



14 


1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


Q. What Is the nature of thsfc organisatlon? 

A. X don*t know* 

Q. Coee It haVQ any e&ployees outsiG© of the San Jase area? 

A, m* 

Q. Dene? Kea Garnee, Inc. have a distributor in the Chicago area 
that you know of? A. Yes. 

Q. who is that? A. worldsride. 

Q. Ba you know fcho full name of fcha cosapany? 

A. No, X don 1 fco X fehink it # s Korld&ida Distributors. 

Q« Do you knov/ where fchey are locatad? 

A. Ho, I dor»*fc. 

Q. when did Kee Games, Xnc. first doal wifch Worldrfide Distrib¬ 
utore approximat©ly? A* X don*t knov/. 

Q. Was it befere the first of fchis year? 

A. Yes. 

Q. Has Kee Carnes, Xnc. sold the gaiae Eliminat ion fco Worldwide 
Distributore? A* Yes. 

Q, Ess Kee Garass oold the game Formula K to Weridwido Dia- 
t r ibutor a ? &« Yos • 

q. Has Kee G&sr&a, xnc. cold fchs g&iaa Spiko to Worldv/ida Dis- 
tributora? A. Yos. 

£. uow iong has Elimination bsen in tha Kee Cama produet line 
appr(?3?is«ftt©ly? Ac Bscc&bcr X believa vf&s 

their ohip&snt. 

Q. Of rliaiinatioa?. A*. Of any g&rr.e« 

q. n&s Eliainafclon tha first gam® that Kee Camos, Xnc. mada 
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1 

and sold? A. Ycs. 


2 

Qe When was the firet Formula K gazae sold approxiraately fco 


3 

Worldvrida Distributore? A. It probably would bc ApriX. 


4 

X aa* not sure. 


5 

Q. Of 1974? A. Yes. 


6 

Q* toe& Formula K involvo paddles? A. No. 


7 

Q. Dr a ball? A. ito. 


8 

Q e Docso it involvo motion of sesaa eort of a playing dsvice or 


9 

dispiay? A« Yes. 


10 

q. Do you by any chanca have liter a tura with you on a?ty or ali 


11 

thraa of thasa gaisas? A- K3. 


12 

Kr; ANDERSOHs May we have sos@ 1iterature on these throa 


13 

gases, Kr. Herbert? 


14 

MR. HE2BERT* We have no—at laaat I have no control over 


15 

Kaa Ganes* They era not a party fco this la*?suit« Do you have 


16 

1iterature at Aturi? 


17 

THE ftITNESSs Ha a 


18 

MR. HERBER?! Atari dess not. 


19 

IIR. AHDSRSONt It*s a controlled Corporation. 


20 

FiRe HERBER?* it’e also a separate Corporation. The witneat 


21 

has already indlcatod ha doasn s t evan knov whafc the distributcr- 


22 

ship arrangenents ero. 


23 

HR e ANDHRSONs WeXl, ha kncwa who fche distributor io, whon 


24 

the product v?as ahipped. You ara going to sttnd on the corpor¬ 


25 

ato isolaticn thafc you are aXXeging? 

- 

26 

MR. HERSSRTi Oh, yea. 
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KU. ANDERSOKs And will not provida us with prlntod dic- 
tributad, publicly availsble 1 iterature on that basis? 

KR, HERBERTt Xf they have them Gt A tari I certslnly will. 

If not not going to Kes to get them, no. 

ASJDERSOSlt Q. DsBcribs the rcanner in whieh Formula K 
is played? 

IIR, HEFJBER?t I asi goir.g to object to this line of. que st ion 
ing again, that it has nothing really to do vith reopect to tho 
venue queatioas bafore the court and X will instruet the witnes^ 
KO t to anawer. hll it is doing is ©xteading the lengfch ot this 
depositiori. 

KR. A&DERSOHs Ago in I will say the witnaso has testitiad 
it p s a wholly ©wnod— 

!IR. HSBESETs Ho* 

MR<» AHBEBEOHi Xt is a confcrolled subaidiary and X thirJc ws 
are entitlad to interrogate this witness to tha extenfc he h*»s 
this knowledge aboufc a controlled subaidiary. I think 1 Have 
nisido a long trip to gst a reesonabie axaounfc of v/sry basic 
infornation. 

* i 

&R. HERBEUTt Xf and tfhen you pass the venue hurdie t 1 trxmij: 
that ia probably trua but until ycu pass that hurdle X don*fe 
think that you aro entifclcd to go into tha workinga of the 

g&saes of Kse or even of A tari. 

* 2 & # MDERSOK: X*& not asking about the workiags ot tho 
ganw. j * BB aobing what aa operator aees and ddee and oxporicmceji 

pl&ying ths gata*# just tho eatward is&nifeofcatioR o* o 
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tthich is mad© hy a controlled eubsidiary of Atari, Inc., a 
defendant in this laweuit. 


d 


im. HERBERTi Xt has nothing to co with the verme gueotion. 

Tho verme queation at this poinfc ao far as X can see down the 
lina has nothing to do with ifhafc is cianufactured by Kgg. Xt 
really h&s nothing to Co with vrhat is nanufactured by A tari. 

Wg haven 1 1 even gotfccn into that. If and vrhen wa do we will geh 
into whether or net Atari*s eachines or Keo's machinae infringe 
any of the patente involved in the Xifcigation. 

HR. A&DERSQUi And you ars instrue ting the witnose not to 
answer? 

KK* HERBERTs I instruet the wifcnsss not to answer. 

MR. MJD2RS0H* Welle we will earteialy take appropriafce 
steps, X hops not but perhaps to issJce another trip out here for 
that purpoae at hopefully &tari e 3 and Kee Gaiaos*expense becauso 
X think this is eo clesrly a fchin corporata relationship that 
we are entifcled to pleres or at lessfc try to pierce that. We 
wlll certainly takQ tho position you &ro violating the intent 
anci the Xanguage of tho Fedaral rules of civil proceaurcs. 

1«^R. HERBERTs you c&n try to pierco the corporate relation- 
ship to so@ whather Kcg has a place of businesa in the northera 
distriefc of Illinois# that is fine. You can attesept to do that. 
r fh&fc is not v&at you ara attempting to clo with this line of 
queotioning. 

M31. AOTBRSOH» We have estsblished that Kce Gaiaes are in 

the northem district of Illinois, thoy are sold there, delivorid 

_I 
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there X presumo. vre will gefc Into that further, that thcy ha ve 
a distributor fchere <snd 1 think we aro enfcitled fco exploro juct 
how thosc gamee aro usod» what io done v/ith fchs:n whon they gofc 
thorc fco fche optent fchia witness knows and if we can'fc get it 
fron fchis witness wa will raake anothor fcrip out here fco gefc the 
inforcsafcion wo are entitlcd to. 

B 1 R. HBRBECT* Vou are entitlcd fco ploreo tho corporate veil 
if you can. You have nofc evcn atte&pted fco do that at this 
poinfc. Unfcil that veil is pierced tho activities of Kee Ganea, 
not being & parfcy to that suit hava nofching to cio v/ifch it. 

ER. ft£IDBHSG2?s Q. Mr. BushnsiX, doas Fomula K involve 
moving a paddle? 

ER. HERBER^s X instruet fche witness not to answer. 

MR. MD2RSCS* Q. Will you answer the queat ion? 

&. K© # I will not. 

Q. Boos the gaiaa Spike involve a isoving paddl m? 

HBRBBRTi X instruet tho witnsss not to answer on tho 
ansas grotsnda* 

B!Hc 2U3DBP.SC-Ts Q. Deos fcha ga&a Spik© involve a b&ll? 

MR. H2RBERY* X instruet tho witnoss nofc to answer on fche 
eam© grounds. 

*$r. MIDERSOHs Q. What io th© percentage confcrol which 
Xtaxt, Ine. has in Kee Gustos Xncorporated? 

0££ fche reeord. 

(Unreported discussion.) 

*Ivlu WIT£«E£Ss Afcarl has in cxcgse of 90 porcent. 
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MR* AKDErtSONs Q- That is 90 psrcoafc of the stcck of Kea 
Gatnes , Xnc*, in that correcfc? 

A . That 8 b ce rrec t. 

Q, Who holds the ressaialng 10 percent? 

A. Josoph Kcienan* 

Q. vras ha e ver esployed by A tari, Xnc. ? 
h, no, ha tfas net. 

Q. w&a ha cver csiplcyed by any other entity which A tari, Xnc. 


cuna or Controls? 


/U HQ« 


Q. Are there any other ccsipanics whlch A tari, Inc. Controls? 

A « r rovicms ly s t a te d. 

Q. other thsn the ©nes wa have covered alroady? 

A o Ilo o 

Q. When wss Atsri, Xnc. foraed? A. Its incorporatio^ 

data vpas Jtme cf 1972. 

0. Did it continua the business actlvities of sozsa other 
entity? A. Yqs, it did. 

Q. Whafc *?as that entity? A. Sysygy Company. 

Q e Waa it then Sysygy Gsfse Cosepany? A. Ilo. 


0. 
Q. 
Q. 
h. 
Q. 
Q* 
Q. 


It vms thon Sysygy Cosipany? A. Yes. 

A proprictorship? A. A partnership. 

Wlio were tha partnars in Syzygy COLipany? 
lysio If and Hr. Ted Cabn&y» 

Did cnc of you control the ccnipany? A. Yes. 

Did you? A. Yes. 

At the tir;a of the fornation of Atari« inc. did Syzygy hnvol 
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a product line? A* Yes. 

Q* Whafc vn*s that product line? A» Pong. E^cueo 

me. At fche time that is not truo. Pong w&sn‘t really intro- 
duced untii later ©n. I guese X should oay publicationi here. 
Off tha rocorrle 

(Unreported discussicm.5 
m. BERBERTt Bscfc on tho record. 

THE WITJ3ESS* What do you oo&n by clo you have a product 
lina? 

HEU AKDERSOHt Q* Did syzygy hav& any product that it vas 
tsaking and selling as ©f June 1972? 

A. Ko. 

Q. Did Syzygy Cerspany at any tima in ite history seIX a pro¬ 
duc t? A. Vvhat do you moan by product 

Ve v/cre operating amusement machines which wa had purchased. 

Qc. As of Juno 1972 vas Syaygy operating asuseaent machines 
which it had purchased? A. Vos. 

q. Wao Sysygy Company in «Time of 1972 oporating any video 
amusement nachines? A. Yos. 

Q. Was feliat portion of the Business of operating video aause- 
menfc naehinas transforrod in bors way to Atari# Xnc. in Juno 
of i£ 72 ? A. Yes# it vas. 

0. Vas the entire active buainess of Syzygy» Inc. feransferred 
to Atari# inc. at that tino? A. Yes, Sysygy Co. 

Q. EXCUDO ire# Sysygy Co. I &e eorry. Did Sysygy Co. at that 
tirsc continue to have an oporating business? 
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A. V.o, it didn * t . It tumcd into a DBA. 

Q. And DBA ia for—* A, Doing bnsineas as, 

0. i*o not sure 2 understand that. VTho was doing bus ineas as 
what? . A, 7*.tari was doing businesa as 

sysygy* 

Q, Sycygy becaoo rasrc or less juct a that A tari used, is 

that corroct? A, That*8 eorrect. 

Q, in Juno of 1972, wheso video asauoeront naehines was Sysygy 
cpsrating? A, A gsrne called Computer Sp&,cs: 

hui It by Kutting Associates, 

q u Did Atari, Xnc. continuo to operate video aousement oachines 
after Juno of 1972? A* Yes. 

£* Is Atari, inc, ©porating video nachinos today? 

A, Yes. 

Q, At sooe point in tisaa did A tari, Inc, operat:© any other 
g&mes other than Computer Space? A, Yes. 

Q, other gasaes has Atari , Xrsc. operatod? 

A. Pcng, Spaco Eaea, Gotcha, Grantrak, Rebound, Qua&rapong. 

Q, Any others? A. World Cup, Super Pong, 

Pong Doublos, Color Gotcha. 

Q. Ia that the .list as far an you know at the present tino? 

A • Yes«. 

Q, Of those which if any is Atari, Inc, net at tha present 
tine operating? A, Color Gotcha—«no, that ia 

not trua, X will tako that back» Ali of thesi. 
q. By operating» do you mean Street operation? 
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A. That‘8 correct. 


0» is there any separate entity of Ataxi/ ine. or a divicion 
which handies the Street operation? 


A. ITO. 


MRc ilPRBBTtTj Before v?e go on i thinlc the answer migh~ 
misleading. The question waa whieh of these is At ari net 
o^orating and your answer was ali of the-ra. 

MB, ATTBSRSOHs 0* Kone of thera? Tnat is corract? 

A. l?;Qn <2 of fcheiru 

C. That is the way I understood your answer. Has Atari» tnc. 
operated cinv video g&mes oatside of the State of california? 


A. YeCc 


0® Where autside of the state of california? 

A. Salt Lake City, Kawaii, Tofcyo, Guarr.. That is rt. 

0. VJithin the stata of california does Atari, Inc. operate 
garaes throughout the state or only in a liraited geographical 


area? 


A. A Limited geographica! arec 


Q. just generally vrhat is the limitco area? 

A. Santa Clara valley. 

o. At any time in the hictory of Atari» ine. has it oparated 
video games in areas other than fchose that you have listeds 
S alt Lake City» Kawaii, Tckyo, Guaa and the Santa Clara Valley' 
A. Clarify what you meati hy "operate“? 


Q. Street operatio» o£ eny kind. 


A. Detine that?| 


0. well, it's a terra that X found soaewhere in your materini, 
I think. Does Street operation have a meaning to you? 


52 SECOND STREET 


SOCRATES N1CH0LS0N 

ANO ASSOCIATES 

-ICIAL REPORTER5 AND NOTARIES 
SAN FRANCISCO 94105 



1 


A, we 11 , yeSf it racans placing on iocation and collccting 
the revenues therefor. ibat is what I mean by Street operation. 
q. i then weuld ack you the question using that definitiori 
of Street operation. A. Could you repeat the ques¬ 

tion again? 

q, yes. Hm /itari, Ino, at any tiae in ito history operated 
in u Street operation outoide of the areas that you have Hstel, 
nasnely, salt Lake City, Hswaii. Tohyo, Guam and the Santa Clara 
Valley? A. Ko, wa havon't. Excuse me, 

I will tshe that back. We have operated machinas in Los 
Arsgeles vfnich we soId. 

Q. You have sinee sold? A. Yes. 


A. Yes. 


q. Kas At ari, inc. at any time operated raachines outside or 
the geographical areas you have just listed on a more limited 
basis than the operation which you described, total control, 
maintenance and so forth? in other worcs, have you placed 
ojiy anwhere clse in the United States wnere Atsxi, inc* 
maintained ownership of it for sona more or grcater or lessor 
«snount of time and perhaps receivcd any coins that vere placed 

in it? A * K0 * 

q. tfith rsspect to the operation of syzygy prior to June or 
1972, did it operate in all of the areas that you have listed 
in Street operatiens? A* No. 

q. tfhat areae cid it operate in? A « JUEV - the 

Santa clara valley. 

Q. Dia syzygy, xnc. operate any geme other than the onc that 


A. Just the 
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you have meatione* made by Hutting associatos nane* Computer 
Space—I said Svr.ygy. Ino., I «ean syzygy co.-prior to June 


of 1972? A. °P crat€i<3 other amUEe ~ 

nent machines purchased by variouo Chicago and Florida mwm- 

facturers that v/ere non video. 

Q. syaygy CO. purchased other amusement machines, nonvideo 
games, from other sourceso Did this include Allic.d Lemures? 

A. Yes. 

q. And whafc chicago corapany? Midv/ay? 

A. They vrere ali purchased in sexi Francisco. 
q, tfhose chicago machines did you purchase in San Franciseo? 
A. Oh, Midway, GottXieb, Chicago Coin, Williams, ve were in 
ths operating business. 

Q e X s the gasne computer Space or-is the video amus ement 


machine computer space a paddle geme? 
q. Does it have a moving playing piece? 


A. KOe 
A. Yes. 


Q. is it a ball? 


A. ITO. 


Q. Can you just generally describo the game, computer Space? 
a . It * s a roebet ship-flying eancer figbt. The computer 
eoBtroUed £lying saucer battlee with a player controlXed 
rochct ship* 

na. RKDERSOHs X will havo the reporter «arH as Bushneli 

depositiori Exhibit 1 a Hotice oC Taking oeposition. 

(JSotico o£ Tahing Eeposition 
marked BueVmell depooition _ 
Exhibit i*o, 1 for identificatos 

!« 1 . kqersos. Q • haud you achibit 1. »r. Bushneld 
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and aslc you if you have seen that before or a eopy or it ? 

A* Yes, I have. 

I®. HSRBERT t VJhat is it? Can you idsntify it? 

I-5H. AHDERSOH? 'tfhe Hotice. Bushnell deposition Exhibet i 
iB directed to defendant At ari, inc. anci has listed certam 
categorics in which the defendant has been requesfced to pro¬ 
duce documentc. 

g* h ave you caused a search to be made for documenta respondi 

to thoso categaries? Ae ~ es ' 1 ^ ttVei ’ 

q. nave you produced any docuiaents here today in response vo 

that Notice? 

I*iRc HEKEERTs I might interject here wifch respect co 
paragraph Ko. 1, the cnly documenta Xocated are docuiaents 
which have alrcady been produced in Chicago, the contracto. 

X have other capies but X sia not going to add anything to it. 
f fhey are the same as Brits deposition Exhibit 3, Brits' 
deposition Exhibit ffo. 2 and Ross deposition Exhibition No.2 0 
m* AHDBRSONi May X see them? 

KRe HER3BRT* I didn*t oven bring them in hore. 1 have 
the—yes, I will get them. 

(Short recess,) 

1-H'v. HERBEKTs X waa raistalcen* X do not have the lefcter 
on syzygy lattarhead which ia Brits deposition Esthibit Ho. ?, 
and in additicn to that the contracta between Bally and Mr. 
Bushnell are not fully exocutod aa «ere the agreeiaents acteaUjy 

presented in Chieago* 
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1 

KR. ANDERSON : Does Mr. B«shnell cr Atari hixve fully 

2 

executed documents? 

3 

HEPvBERT ; No f that we can looa.ue« 

4 

mu MffiSRSOHi flian vfhat you have handed me are tho best 

5 

documenta in the recorda o£ Atari. ibc. at the present time? 

6 

MR* IIERBEKT; That is ali we can locate. 

7 

MR. MSDERSOH* I will have tho reporter vaark as Bushnell 

8 

deposition Exhibit 2 a stapled collection of documenta which 

9 

nerb-rt has handed me. The top pago is marfced «Royalcy 

10 

Agreement”, it ia two pages of xeroxed materia!. It benrs 

11 

a date 26 day o£ tfune 1972, followed by an Affidavit form 

12 

bearing the dato Ist of June 1971, a second Affidavit form 

13 

bantlng the date of Juno 1972 and a second tw> page soyalty 

14 

Agreement or document eo labled bettoen Bally aanufacturing 

15 

Corporation and Syzygy CO., the first one I notico between 

16 

Sally Manufaeturing Corporation and Holan Bushnell. 

17 

18 

19 

(Group of documents being 
Royalty Agreemsnts and Affi- 
davits ntarked Bushnell csposi¬ 
tiori BKhibit Ko» 2 for Identi¬ 
fication.) 

20 

MR. A1TDERS0N: Q. Hr. Bushnell, X band you Bushnell 

. 21 

depositicn Exhibit 2 and ash*—• 

22 

vrould you libe to see it? 

23 

MR. WBLSHa Yes , please. 

* 24 

MR. AHDERSOH: Q. Hr. Bushnell I hand you Bushnell 

25 

dcposifcion Exhibit 2 Which you heard me briefly describo on 

26 

tho rccord and ash you whether you are familinr with thoso 

------ ’ 
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documents? Yes ' 1 

Q e oid they come from any files which you maintain? 

A. Yes, they did- 

q 0 at file (3id they come from? Ao It camo izo m wna 

1 call essontially the Bally file* 

q # Is tliat a file fchat io maintained at the offices of Atari, 
Ino.? A. Yes, it is, 

0. j)id you find in your search any other copies of the c,ocu- 
ments v/hich are stapled togethsr as BushnelX dspooition 
E 2 thibit 2? Ac Yes, we have a copy of 

this documento 

0. You nave another copy of the document? 

A« Yes« 

q, eo you havs any originals or non-Xoroxed ccpi.es of 
documenta that you know of? A. m, 1 3on # t 

believ© I do# 

q o po you have any copies of any of the documents which foxn 
a part ef Bushnell dopoaition Exhibit 2 which fcoar actual 
signatures? *• Kot to knowlcdgc. Vnlti 

is the laost complete forra* 

Q. CO you •know vtoo orepared the first document, the firot t*re 
'oages of Bushnell depoaition sxhibit 2? 

A* Ho. 

q„ \?as it prepared in california or in Chie ago? 

A. chiesgoe 

Q« how did i t corae into your posses sic»:? 
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Ao It was given to me by Mr. sritz. 
q. vias that while you and he were togethcr? 

A. Yes, 

Q» tfhere were you at that time? A. I don't remembcr|. 

Q* vier e you in Chie ago at fho time? A# I am not 

sure whether X received it in the mail or v/hether it was 
handed to me in Chieago, 

Q. Did you t:-ver have any correcpondenco with anyone at Bally 
or iiidway with respect to this subject matter? 

A, X don * t remeraber. 

nave you made a search for cuch correspondence? 

Ao Ye*t X have* 

Q, Have you been able to find any? A» Only those 

things which are presented here. 

q. Ars there any other documenta, Mr* Herber t, that you cire 
producing in response to our request? 

ISS" HSSBERTs No* V7e had no other doouinents ve considar 
to be in response to the request in the Notice but in view of 
the Xong discussicn of our invoices in Chicago we did bring 
invoices. I don * t thinle thev respond to any paragraph here 
but v?e do have invoices to Empire Distributing. 
q. AXI right . perhaps we will just takc those and rnark them 
at this time or look at them and come bach to thera later. 

MR, HERBSHT: insofar as marking and inaking of record, 
there are a fair nurriber of them and they are invoices giving 


pricrng 


in format ion as veli as the volume of business between j 
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At ari and Eirvoire which may or may not be relevant here. 1 am 
perfectly glad to let you take a look at tlieow Xf you thin.t 
any pertinent enes of thexn nced to be marked as ex.hibits 
perhaps wo c&n dolete soirie portione that are not nccesst*ry 
for your purposos.. 

MR* akdersons Ali right. 

KR* HERBER?s But I profer not to have tham markad ac 
exhibita at this time and let you t&ke a look at them at yom: 
leisure* perhupo in a short rocess* 

V&e AKBERSONz a 11 right. Tfhy don*t you l&y theta asido? 

V7e will look at them in a short recess and pursuo the Royalty 
Agreesient which is the first tvjo pages of BushneXl depositio • 
Eschibit 2. 

q . ht. Bushnellp do you recall whether you signed the original 
of the Royalty Agreemcnt which forma the first two pages of 
Exhibit 2? A. Yes, I believe X did* 

Q* i will chow you Ross deposition Eschibit 3 and ask you if 
you recognizo that? A. Yes„ X do» 

Q. And is that another copy of the Royalty Agrcoment which 
i33 the first fv/o pages of Bushneil Exhibit 2? 

A» Xt appears to be bo. 

q. And does it bear your signature? Yes, it 

COOS o 

Q«, Diu you oign it on or about the 26th of Juno 1972? 

A» I don*t know. .1 believe that i did. 

0« ‘rho fchird pago of Bushneil deposition EKfeibit 2 is a forru,! 
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unsignsd# entitled "Affidavit" and it States in part "I, 

Kolan Bushnellf of ( ) hcreby state and 

affirm that as o£ the Ist o£ Juno 1971 I no longer hsd any 
obligatory duties to Nulting and Associates ' 1 and it goes on. 

Do you recall having seen that affidavit bcfore? 

A. yes, I have. 

Q. Do you Imow vfho prepared it? Bally corporatio 

Q . D id you provide them with the Information for its preparo- 
tioti? A* NO, I dicln*t• 

Q. Do you Icnotf# did they e ver give you any reason why ‘-noy 
prcpared it? A. tfhey felt that there might bo 

serae fcind of a eonflict because x was previously in the eraploj 
of Nutfcing, and there was a document signea v/ith uutting with 
regard to certain things, certain tasks, that X would perfons 
there* and they vrere conccrned sines they were in competitive 
areas that there xnay be come cause for legal action. 

Q« Do you IcnoM* if you signed the form Affidavit which cora~ 
prises the third page cf Bushnell deposition ESshibit 2? 

Ac Yes. 

HDPvBEhT: X would like to point out to the witness 
the third page of Exhibit 2 loofcs very sinilar to the fourth 
page of Britz deposition Exhibit No. 3 and request that the 
witness Xoofc at it more closely rather than unside down as ho 
is doing now, 

rsR# aedersoh* Ibat is an excellent suggestion. X might 
say i‘m not trying to creato an erroneous record, x only v/ant 
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TEIS WIT!73SS r Yes. 

MR. AKDERSON s Q. You vili noto ihe fchird pago hears a 
date of Juno 1971 x bolieve, and tho fourth page¬ 
ns. T7ELSH 2 Ist of J«ne. 

TSE WXTNESSs Okay. 

m* 2OT5S2aS0Nt —is d&ted June c£ "72«, 

THB WXTYN3S r Thia is the ono I signed. 

KXU KSEBERTs The witness in refsrring to tho ona raarksd 
Brifcz clopoaitioa ib&ibib ITO* 3« 

mu &HBERSO&* 0» And that is tho fourth page of the sct 
of documsats X have had tho reporter mari; as Bushnell (lepos i- 
tion Exhibit 2, is that cor ree t? Ac Yes 0 

Q d Did Bally also prepare the Affidavit vhich you actuaXXy 
signsd, do you know? A. X don't reraamber 0 i foelio 

they did«, 

Q» £o you nw reeall tho reasen that nev affidavits vrere 
prepared? &. X thinh there vero sevoral 

typographical errors in the first eno and thoy vere incomplete 
in sons arcas. 

0 « vas the firafc merely a draft of the second as they appear 
in depoaition Eshibit 2? A. I'n net suro. X don v 

remsmber tho eventa that ciearXy. 

m. AKDERSOZJ* Mr. Herbert» aro there any other documenta 
that are bsing produced in responso to the Hoticc? 

Mr. BESBSRTs No. There is nothing else. 
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MRo AHDERSQNs Q * Mr. Buohnei.l, how old are you? 

A • X 31® 

Q® ViOulcJ you briefly state your educntional hackgrouncl aftcr 
high cchool? - A* X went t.o utnh State University 

and later en ccmtinued at ths University of Utsh whero x 
recoivod a bachclor*s degree in electrical cngineering with 
an emphasis on computer dosign. 
q 0 xn vfoat year <3id you recalve your clegree? 

A® 196S. 

Q„ j>id you continue your educ at ion beyond th at degree in 
1963 dici you enter businsss? ii. 1 entered has ig¬ 

neas* 

q* For vfhom did you co to vozk at tliat tiaa? 
h e anapoac Corporation. 

Qc bocated where? A* Xn sunnyvaXe, caXifomia. 

q c. just in genera! wnat were your duties? 

A. X was i.n computer design, digital recording involved in 
an informaticn, etorage and retriev&l &ystem. 

Q. How Xong did you stay with Ampex? A» yoars. 

q. So you Xeffc thca ebout I97G? A® ttiafa correet. 

q® For itiocm dici you become employcd in 1970? 

A. uutting Associates. 

q. v/here wna Huttlng Xocated? A. Mountain View* 

Califomia. 

q. tfhat wa» the nature od Kutting's business in 1970? 

A. £hey vere an amueoment ganta saanufacturer. 
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Q. At that times did th &j havo a video anuaement gaxne that . 
they vjos re making and selling? A* No« 

Q w just generally what was the nature o£ their amusement. 
ganea at that tiraa? A. It vas a queefcion and 

answar gonia using £ilm otorage techniques. 
q 9 vraut wore ycur duties ufcen you joincd Kutting? 

A. As dhief enginesr* 

q, ap^roximately how many employces did Eutting havo at that 


tine? 


A. 20 . 


Q e For how long did you stay at LJutting? 
A. One yaar. 


q« sq that you left in about 1071? A. Vas. 

Q» At the times that you left sutting, did Nutting hove a 
video amesemant devies that they ware mahing and saXXing? 


Ae Y0B o 


Q. tfhen in 1071 did you Xeavo? A. It was actually 

in jun©*— it vias in Fchruary i bsliave o£ *72 actually» 

Q* Diu Nutting h&va more than ©na video game on tha market 
tliat tliey wero ms&ing and solling at that tiraa in February of 


1972? 

Q. tvhat was the gaae? 


A, 1 * 0 , they did nofc. 
A. computer spece» 


q. on appraxir&atcly what date was computer space firet made 
and sold by Nutting as far an you can recall? 

A. X baXieve that tho first unit was cold in late December 
or early january of 1972. 

Q a Were you involvod in tho dosign. of tho- gene computer 
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SpacG or tho machina computer spaco? A® Yos , x vv: 
q . uh&t v?ac your involvernant? h* The ra&chinc v;a? 
designed by me independently and offcred to Nutting Associata 
on a g oyaltv ba siso 

o e was it deaigned by you indspsndently vhilo you vera an 


omployee of KUtting? 


A «• 1' ; O • 


Q* uas it designcd prior to your esaployiacnfc by Kutting? 

A. Yes f it v/as. 

q c Xs there soine othsr agreemsnt betveon you and Bufcting vi: 
respact to a royalty basis for arausemant genes at thia time? 
&« Yes tliera ic. 

KSBfSBSOSt X wiXX fcave thcs reporter maris as BuehnelX 

depositio» EKhibit 3 a copy of United States patent 3,793,42: 

(Copy of United States patea 
3,793.?403 narkad nushnell 
clepes xt 3» on t eo® /-or 

i&entifie&tioru) 

ME® MD2E30&* Q® Mr. Bushnoll, x haud you Bushnel! 
doTJosition Eshibit 3 and ask you if you are ths nola» K* Buii 


nelX naaod in that patent? 

Qe xs that a patent which you ewn? 


A® l casu 


ht Xt*s crarr 


ly assigned to Atari, 2nc» 

Qo cased on the disclosuxa of that patent, does that relato 
to tho subject matter of tha vrark that you dic* whilo you wer 


at ITutting? 


A. ho# tfell# it represonts 


the subject inatter which x did prior to vorfcing fer Kutting* 
Q™ You testifiod that you had indcpondently developed the 
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garoo Computer spaco boforo you joined Kutting I believa? 

A» ihat' s correct. 

Q d And ia that the subject raatter to the bast of your loiowlc 
of your patent 3,793,483? A. Z Con*t quito under- 

stand« 

HERBENT s X ara going to ohj ech to this» Wo are gottxnj/ 
ngain quite far afield froru the venue questicn and X don # t 
sct 3 ths connoction to the venuo question* p-erhaps thcro ife» o,*.. 
in your saind but unless thero is :r. am going to instruet the 
vyitneas——! do instruet the witness nofc to answor* 

HU. «SDSRSORt 0. Patont 3.793,433 relatas to video 
crauaesient aaehines, does it not? A. Yes it deas*. 

Q, 0O@S A tari, inc. havo any liconsees under Patent 3,793,483 j? 

&. ¥OS* 

Q« xs Hutting Associatos a licen&ee? A« Only in thajfc 

they ii uve a riglit to manui actur o ot, had a right x shcuXd ssy 
under the tems ox a contract to buiXd thcrs partrcuXur m&chino 
which has now espired» 

q p Vaion you say that purtieulax machine, you raean the macliinc 
Computer Spare which you davelcpcd? &« Ves. 

q 0 x» Hutting no longer nsking the game or the machina ^ 
computer spae^ to the best of your IttncwXecige? 

A« I &on c t fcnow* X don*t balisve thev are. 

0 » Aro ther© any ofchax Xiconaeea under your patent 
SusfcnoXX deposition Exhibit 3? 

I.-’";# KERBEETs X object to tho qucstion and instruet the 
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vritness nofc to enswer on the ground fchat it has nothing to do 
with tu io venue queat ion <> 

ANDSPSON t well# X disagrea that it has nothing to do 
with the venue gucstion. 1 think that perhapa can gefc 

back to it though at a later point. V7 g mav find it more 
acceptabis, X don 8 1 fcnom 

jv 5 p v8 nxDSXiutat would it bo irapropar to asfc you to conncct 
that up right now as to vhere that is going? 

MDSKSOK: Ali rigat, X wiil corfcainly at l^ast do t±.; 
in pstrfc for you# KXo Riddoll* 

m\o UXD38I&? vrith rogare to the venue quasfcion. 
m* PzmSKSCmt Q. Hr. Bushnsll, vihat if snything did you 
do in response to or subsequenfc to the royalfcy agreesaent of 
june 26 1972 0 BushneXl dsposifcion E^hibit 2? 

X nroduccd a video amusement maehin© and a four player 
flippar type pinball machine® 

Qe Did fchoy h avo nanes? h. 1?h& video sitius essent 

gensa had no narae at that time nor did the pinball* 

Qr were thoy subsequently aamad, do you Icncw? 

«j-ha madhino^hon you say subsequent to, it should ba 
clarified* 1 had in my posses sion at the time of the Gxceufcicjn 
of thio contract the architectura o£ Devora! games including 
a filppsr type pinball m&dhin*, inelufiing several video 
amaeaeint gamas. alio Royalty &grecss»t hora refiexved nofc to 
tty particular video arous emant m&chino nor to uny particulor 
pinball machine* 


SOCRATES NICHOLSON 
AND ASSOCIATES 

OFFICI AL REPORTERS AND NOTARlES 
SAN FRANClSCO 94105 


52 SECOND STREET 


i4 15 ’ 362-0116 




37 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


K3* ASSDBBSONt Q* You nfcated that you a Id develop or hc.d 
ctsvelapod twa ornus ament macihinea un&ar-*- 
a« sevoral. 

Qe wcll# you mentioned fc*?o, a video amusemsnt machina x thinlc 
and a fcur player flipper gea», at Icant that in What ny notes: 
S ay and X think vjhare we wera 7. aslted whefcher those had narces f 
you said thay didn*t at tho tirna that you dalivared them to 
Bally. X asked if they wore nra&d subsoqudntly and what ia 
ths ensmr to thut question you toow? 

TU ofrere was a machina named, that v/as subseguentXy namod 
pong r^presanted to Daily* 

q „ jand waa that ths video arausem&nt machine that you referred 
to as ons cf tho machinas doiivore-d to Bally under the pro¬ 
visione of ?wLt 2? A * Yes* 

Qo Dici you develop atiy other vidoo «rausenenfc machines which 
you delivered to Bally or Kidway? A* Yes I did. 

Q 0 how raany? A» tfhere wsre two« 

Q* ujto additionaX onca bsyond Bong? A* Ko, one. 

Qe OUO additionaX.ono. Was it doXivered to Daily cr to 
nidway? A» r £'o Midway. 

Q a Was it dono pursuant to tho Royalty Agrcoment, the first 
two pages of BushneXI deposition Itdiibit 2? 

A. Yas, it vraSo 

q. Yshy did you doliver that gairte to Kidway when you wore 
undor agreement with Bally? A* X vraa instruoted 

to £o so, 
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Q» By whom? &Y Daily. 

Q«, who at Daily instructod you, you know? 

A. Kr. Britz. 

q „ on wh&t oeeaoion c ? ld he instruet you to do that? 

A. trpon the occas ion wfcen X presented the second gaso to them, 
Q* Diei you pressut thafc to tham in person? 

A. ¥ec X dld. 

q. 2n the Chic&go nrca? A* Ygs I dia. 

0» VThare did you do thafc? A c At their corporato 

offices* 

Q 0 At B?.lly's corporat© otficos? A» At MidHay's 

corporato oriices• 

0- Is thafc in SehiUer Park, Illinois, c» you know? 


A. yes it is e 

q* what wss th@ nasas of fchat garos it it had a nuraa at thafc 
tisxe? &* St *rae callad VP-2 or 

Astroid as it was later. 

Q. Did VP-2 or Astroid preeedo Pcng in your development or 
w&s It sub 3 cquent? A. \7hen you aay—would ycu 

elaborsfce an dovalop^anfc? 

Q m nati, perhaps v?a should establioh uhich ona you dolivered 
to Midtfay or Daily tir&t* A. Pong. 

Q«» Approxictatciy v;hen did you deliver Poug to B&lXy cr ilicU --y e 
if you knm? A. It ra in rnidaia bukcssj: 

ot '72. 

Q« Khen did you da 11 ver Astroid or VP-2 to Daily or rlidvray? 
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A. It tf&s somatim later than that. I thirifc it was in early 
1973. 

Q. Did you doliver Pong to Bally or to Midway? 

Daily. 

q. But you dslivered Astroid to Micteay? A. Yes. 

q, x v:ill show you a documenfc thafc heus previously b©en rnarked 
as Brifca dopositien Exhibit 2 and ask you i£ you reccgniso fchati 


A. What was fch© cuestion egain? 

0 . Whethsr you recogniso the lefcfcer? A. Yes I do. 

Q. Boss it ba&r your signature? A. Yos it Com . 

q. Did you writo it en aberat th© date it boars? 

A. X sRist have« 

q, Does thafc refresh your recollecfcion at ali wifch respecfe to 
whsn you 'delivered the firsfc Peng gaza© to Bally? 

A. yss it was—2 fchirik it was prior to th® date calied for 
ha re but I thihk it was in the early fall. 

Q. £o thsfc w&s subseouenfc to July 10 1972. the dato of Brifcs 
deposifcion Exhibifc 2? A. Yen ifc was. 

Q. But prior fco iTovctnbcr 19 you believo? 


Ires. 


q. Did you fcttend the K0A Show ia Chicsgo in 1972? 

A. Ye3 I <5id. 

Q, Did you or any co&pany thafc you controllod have a display 


at thafc ohow? 

Q. Did you ehovf a r.?.chine of 
in conj unet ion wifch thafc chow? 


A. ITo ve did aot. 
any Hind durirtg thafc Show while 
A. Do I did r.ofc. 
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Q, Upon your bsing in Chicago for the ehow, is that fche occasidn 
on ifhich you delivsrod tho Pong gaso to Daily', do you knov?? 

A. I beiieva that the dalivery o£ the Pong game to Bally—no, 

I would say no? that vms not the occasion. 

q. So in tho fall o£ 8 72 than you Ktads afc leasfc fcwo tripa to 
Chicago? A. Yes X did. 

Q, How na&y tripa c&d you makc to Chicago during 1972 to tho 
besfc o£ your recollaction? A. Buring tha wholo year 

1972 I would eay £cur« 

q. whan v?as tha first trip to Chicago ia 1972? 

A. It was in e&riy epring. 

Q„ Wh&t was tha occasioa fer that trip? A. As an 

e&ployee o£ Hatting Associates, 

Q 0 And \vho did you visit it anyone in tha Chicago area st that 
ti&a? A, Esraira Distributing. 

q„ was Errplra Disfeributing a distributor for Kutting afc that 
tissa? A. Ycs they were. 

0. What waa tho purpose o£ your calling on Empira at that ttaeV 
A, ®o teach a field earviea school. 

Q 0 prior to that visit to Ba&oire in X972 ia the opring, had 
you mde any prior tripa to Chicago e:i bohalf o£ Eufcting? 

A* Voo I dido Ifc vrss fco tho KOA Show* 

Q* Xn 1971? A. Yeso 

0«. Dici iTutting have a booth afc the 1971 KQA Show? 

A* Yes. 

Q* nad you el&uo aay othar tripo to chicago on bahalf oz Hufcfcing 
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prior to your trip in the spring of 1972? A. 

Q« Did Kfutting hava the machlne Computer Sp&ce ©r>. diepl&y at 
the 1971 HOA Show 24® a part of fchair booth? 

A. Vea they did* 

Q* Who eisa frcra Kufcting was at the IvOA Show in 1971? 

A, Bili ITutting» D&vid Ralston, Rod Guyftan* 

Q. After your trip to Empiro in tho spring of ‘72! v.hat wsss the 
nesct occasion of your traveling to Illinois? 

A. It vas to ©bfcaia a Consulting arrangezient wifch Eally 
faefcuring. 

Q. To tho feast of your r&collccfcioa on %?hafc dato did you saaha 
that trip? A. I thinh it ras sosaewher© 

around March ©r April of that year* 

Q« At that tlm& wer© you no longer in the osploy of Matting? 

A. Yes X v*as no longer* 

0« Did Syzygy Ccspnny fchan exiofc? A* !fes it did* 

Q„ Yott taanfeioned earlior that you think there was an earlier 
corporatio» eailed Sysygy (Sames? A. fto, that was 

lator. 

Q* That cana lator? A. Tho ehrenology, jasfc to 

eefc the record atraight, is Syssygy wao rolled iato Atari, Syaygy 
bscams the operating ana of Atari, Tsd Babney who was my partnor 
purchasod tha ascats of Syzygy and oparated it ind&pendently 
and at a later time I roacquired the assets of Syzygy personally 
ao that is tho whole—during the tina that Dabney ran it in- 
dr.pondaafcly it w&s called Sysycy Gvae Cenp&ny. 

--- SOCRATES NICHOLSON- 
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Q. x rgs, Thafc vrauld hsavo been a itor June of s 72? 

A. 3hat's cerrecfc. 

0. As of March of 1372 you and Mr. Etehnsy partners in 
Gysygy ecispany? A. That*s correcfc. 

Q. And as 1 undarstand it thero woro no other pstrfcnore at fchafc 
tir.a? A. That*c correct. 

q, Did Syaygy have any ofchor easploycoo? 
h* Ko they did note 

q, Did it have p, manufacfcuring faeilifcy? 

A. L>o it did not e 

q „ Did ifc havQ a laboratory cr dovolopmoxit facility? 

Ai e A.t dide 

q, upon your vicit to Chlc&go in Kareh er JipriX o£ 6 12 who 
d£d you call on at B&Xly? A e iJohii Brits* 

Cf« Dld you meet v?ith anyons else afe Eally at fchafc 
A, X don't recollcct. 

0* Did you is©efc tfiih any othar co^panics er indivlauals ^ith 
rcspect fco Syaygy business at that ticie? 

A. I also met ifith Eapire • 

q. wifch whoa did ycu meat at Espire? &• Mr. Kitt. 

0e T^at t#aa the purpos® of your neeti&g in Chlcago with Hr. 
Kitt in r&srch or ApriX of ‘72? A. W® mra frient 

Q r t?ao fehere any busiaesss purpoaa? A e Only tho intro 

duction to Bally* 

q, Did you hav« a vidso go,^sc with you during your trlp iit 
March or Aprll o£ 3.572? a- K^lain yourself 
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q. lild you have £ physical device wliicli operated as a video 
machina? EQ X did neu. 

Q# Had you doveloped a video ga^e othor than the Coraputci £j..- 

ac o£ Karch or April 1972? Yos 1 ^ad. 

q . V7as fch&t the gasae thafc became Feng? 

&• Yes it was. 

Q. Did you provida Empirs or B&XXy *?ith any vnritt&n material 
with rospect to the video gasa that baca©© 5?oag during that 
vicit? A. 2?ot to qy reeolXection. 

q # Did you oritor infco any sorfc *£ a businass reXationship vith 
Bally or Hl&ay or aspiro' at or duriag that trip? 

&„ Hhich trip io that? 


Q* liarch or April 1972- 


Yea* 


q. tfhafc waa that buaineas relationship? 

A® it waa covered-~it*s in tho ossence oi this contract tthieh 
ic. labsled plaintiffo* Exhibit 2. X ®aan that was the outcrae 

decussent oZ those discussione. 

«x^sn that woiild be actualiy Sushnell dapoaition Exhibifc a, 

ths ona v-rifch the yeXlew Xabal? Yes * 

Sow do you relato that with the ly 10 1972 lotter en t.ie 
Sysygy letterhe&d vjfaich is Britz depositiori Exhibit 2? 

New thlcr waa in rocponae to rtacoiving the contract. 
q c ^he,n you received BushxieXX depositiori Exhiblfc 2, the pro- 

posod Royalty agreoment prior to Y° aj: lettt2r Gi: JuIy 

10 1972? h * th& best of ^ >"*”GVlscigc. 
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yes* 

Kil. WELSK* X thinfc yotir r©cords a littis bifc confur^ccS 
in thafc BushneXl Exhibifc 2 contains moro documents than jnsrt 
thafc particular agreesicnt. 

MIBSRSOHs Your point ia probably vrell fc&Ksn* X tftis 
refisrring to fcho £ irst two pag&s.* 

2BB WITrEGSs Yes, so «as X. 

MR. AETD2RE0HI Q. Cion parhaps we ean clarify fchat by 3«at 
Eiarely roferring to Rose dapoaitiea Eshlb.it 3 which is the 
Royalty Agreemant bufc fcha ona yott eald beare yoar signatura? 
a. %s. 

Q . is i undoratand it thea at the termination of your sntssfcing 
W ith tlr. Brifcs ia Kareh «f April of ‘72 dia you balieve yoa had 

an ur.deretanding with Bally? &• * es z ai<$ * 

q. jvnfi it was jnsfc a satter of reduc i ng it to wrlting latei» 

is thafc correcfc? A. Hlghfc. 

q. And as far as yoa undem tand it. Roes dapoeition Exhihifc 3 

was thafc reductio» to writing? A * tet ' 3 ««roefc. 

Q . Rnd the Xotfcor of July 10 thafc you wrota, Brifca dspooition 
Esthibifc wao marely at Solletrap on Rose depositio» Exhibifc 3? 

2\c YC3 o 

q. For v?hufc purpooe? A * oh 2 caed * a ocva " al 

pasfcs thafc wa had ecrced en thafc 'i had not reeeivod. xt > -• 
aituafcinn thafc 1 had been purposaiy vacpse ia deecrifoing the 
proSuofc thafc X wa» goiag to produco for the* and upen «cuivinc 
fcha documonts and fcha «aoney I wae ablo to teli then a littlo 
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bit moro about tho gsjne which x wss going to produce for thero. 
Q» Wkat was the occas ion of your next vicit to ehic&go after 
tha March or ApriX vir.lt in 1372? h* To shew then 

a video 3«, 

Q* Vihen wns that? W&s thafc ths ons that you hava referred to? 
A. Yes that was tha# you knovr, lato euramar» fald^ussaer. 

Q e At that fcitsa you had a gams that was ulfcis^toly called Povig 
wlth you? A. Yess X di<2« 

0* At tho fclma of that fcrip z gafcher Atarl, ineorporafcod fc;,..d 
b&can foraed? A, Yea that is truo. 

Q» Durlng that trip ware you functloning an bchalf of Afcnri, 
Incorporatsd? A. Yes I wss. 

Qc Was tho agreement befcweati Ilolan Buahnsll azid B&lly Manu- 
facfcuring Corporation, Reas depositio» Exhibifc 3, feransforrad 
over to Afeari* Xnc.? A» Xn &ffGefc it was* I 

don e t ressonsber i£ fehers is &ay supporfcing docuraantation to thafc 
effecit* No, th&re was. 

Q 0 Thera wae eupporting ddcu&ant&ticn? 

A* Yes. 

MR* mnvtsoiu n r. Eerfoert—• 

HEU HBKESRTt X don' t kncw what it is e I have not saen it 
thafc X can sraeall* 

THE WXT&ESS* X e&n remes&ber signing somathlng for tho 
auditora• 

MR. ANE&RSOSTt Would you be good enough» Kr. Kerbart, to 
£ind this supporting eocuraent&tio»? 
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IlRo HERBSRTs h3 X understand it it*£ & paper you signsci 
for the audifcora? 

THE WXTHRSSSi Yes, it was jwst an internal cenorsnouia tliav. 
the auditore lite so as to have the endo tied up. 

J'iR. AKDBnsOKt Q. Ros» depcoition Sxhibit 3 calle £ov 
aonthly paynsnts of foor thousand doliare itor a psriod of olk 
aonths in paregraph 2 under considaration—cxcus© es# paragrciph 
1 under consitieration. ivere those eus» paid, do you Itnow? 

A 0 Yes they were. 

0. To whooi %?ore they pala? *° UolQtt Buahnsll» 

q. And did Holan Buehnell transfer thera to Atari, xr.o.? 

A* Ycs X dld* 

q. was fchafc true of ali of the cis payeant®. da you teow? 

Ac Y©So 

Qff pia Bally svor sceept a game that you eutaittod to them 
pursuant to the Royalty Agreesaent, Eoss dsposifcion st;hibit ^.. r 
Ac Yes thoy dici. 

G* What gasaa did they accept or gaaas? 'A. Xfc was the 

Astroid gamsu 

Q . cia they iaafce and eeli the Aatroid qrem, do ytn hnow? 

Am Vm they did* 

l*SL, wlxsHe You taay v,“ant to clarify hora vfhether ha aeans 
Bally or sorss Bubsidiary of Bally». 

TBB WXT2EBSS* Mid^sy did * 

nn* WELSE? You asked the queat ion Bally and ha oncwered 

yes. 
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1 

MR. &NDERS08 s Q* Do you kncif whefchar it vas in facfc Bally 

2 

that made Asfcroid or— Bally did nofc nsake 

3 

/iStroido 

4 

q„ 2 gather from vhat you said Kidvay dia raake Aotroid? 

5 

A* Yea. 

6 

0. so that whfcm you aaswercd my quostioa with rcopecfc to Bally 

7 

you wera eithor thinfcing q£ or referring to Mictoay? 

8 

h. „ That 8 s corree t • 

9 

Q„ Mhen Bally acceptod and made Astro id and sold It, or M.Czmy. 

10 

dld Midvay at eny time report to you with reapsefc to rho m&nxx~ 

n 

facturo o£ Asfcroid? A* 

12 

0«, Di<2 Bally or Midvrsy at any time rsporfe to you arty sal<ss of 

13 

garnes whieh they s.eeepted froti you pursuant to ParaGraph 2 at 

14 

the bottea of the first pago of Ross d&positien Eashibifc 3? 

15 

A e KO * 

16 

q & Did you ©r Ater i eall upan Bally er Micvray to reporfc wifch 

17 

respeet fco games vhich they aecspfcad end sold pursuant to tha 

18 

Royalty Agreesaant, Eoas depolit ion Exhibifc 3? 

19 

A. JSTO. 

20 

Q. you have teatified that they dia acccpt a gama that you 

21 

rc-ida and sell it. Was fchsre reasen that A tari did not 

22 

call upen Mi&my or Bally to roport pursuant to ffaragraph 2 

23 

at the bottoa of the fir&t page o£ Aoaa dsposition Exhibifc 3? 

24 

I-m, KSLSHs So tho record is clcar vho do you mean by “they' 

25 

in the beginni&g part of your question? 

26 

MR. A&DSRSON* By “they” X neaa Kidway or Bally. 
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1 THE WXTNSSSs Ycs. 

2 m . asDSRSOa. How «y ««satior» Is—I «tueas you road 

3 the wholo quastIon and juat thlnk Mte*r os Bally whe» I «W 

4 “thoy"e 

5 (Pending questicn rc.nd by reporter.) 

6 , : • - ■ - : r±o answer is y i and it was Hi * Y* 

7 MR. MDBWKW. Q. I* theta a roason that you dld not eall 
s upon Kldway to report the productior. oS a gasa which t': ■ 

7 accopted and mada and solo? 

_ AT 1 £s©i thst fcbs* 

' n Q. «hafe is the reaeoa? *• 1 


11 r» made represented au m in csecv of the a» •' t;v " K '" 

12 fore X £®lt that it vitat uanecessasy. 

13 q„ And you nava* aakad «ot an accounting to eetabliab «hothar 

14 that waa tsue os falsa? A * Li0 1 atu u "’“’ 

15 q, Did you ever discuss u-i^a cr —■* 1 

16 which you aight have ca video tsaehincai 

17 Q. Dld you evor discuss grcntlng thaa any righta antes pate-nta 

18 which you raight have cn video machinae- 7 

19 a. Hot as patt of any current existlng contraet or obligation. 

20 q. m ff.ny other contaxt dld you diacuoa your pntont ri ^ ta 

21 « video machina» wlth Bally «r Mldynxy? A * Yes. 

22 q. m what coatext dld you discuss those? 

23 a. I dlseussed wlth them that ua dld hava sevcral patenta 

24 pendlng f that we weuld covor that under separato nrrnngeoento 

25 u and when theca patente, were finalizod. 

.26 q. when dld that discuss ion oecus? h ’ t “ '_ 


h. &t the time 
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1 theee other discussione were in progress. 

2 Q„ In Cwsrly *72, tlarch or /ipriX of 9 72? A. Ye®. 

3 q. Dici you ever have these oubsequent diocussions that you 

4 referret* to that you ttould have nttor tho patents Issuqg? 

5 Ao Y<23« 

6 q* whon did .you have that subsequont discupe ion? 

7 a. Xt vra» probubly March o£ thio yoar. 

8 q # v?cro you personally involved in that aU^c^zic-n? 


9 A* Y@3 2 waIS¬ 
IO q, was anycne eis© fresa A tari involved? 

11 q, with whcsi did you have that discus©ion? 

12 A. with tfae counssX ox Baliy. 


Ac ITO» 


13 Q» Who w&§ that, do you kacw? I can 6 t remesjber^ 

14 Q c Mr, TosaXinson? A. Kr. Toralinson. 

15 0«- Anyono ©Ise &t Midtmy er Baliy that was involved in fchose 


A • Mr * Toral inson * 


16 discussione? A„ Yes, Hr. Rose at Midway. 

17 q „ Anyone e Ise? &• $©• 

18 Did thio discussio» occur in chlcago— 

19 ho Yes it did* 

20 q 0 _or tho Chicago area? Bid that dlscussion involve your 

21 Patent 3,793,433? 

22 vox* hsbbe&T* I s?ilX have to object hero again. W© are 

23 going well beyond tha area of venua* Licens l?v i r-- 

24 for llcansing ©f A tari - ha ve anything to do wit h 

25 vonue in a patent infringerent suit based upon Hagnavox patento 

26 and In view of tfce faet it is far tl area of venu© 


A. 1*0. 
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1 I instruet the witness nofc io .anstrer* 

2 mr. AUCSRSO&s Wall, os you well know, Hr. Herbert, one act 

3 of infringerent i» an induccaent of ncxeor» e Is© fco infrings 

4 and we certainly think this goac to the cuestion of whefcher 

5 Atari inducod othore to infringe the Kagnavox patenta and tharo- 

6 fere it , s cartainly relevant and is likely to lead to adaissibl<i 

7 evidenee cn those issues. 

8 Q* Mr. Buehnell» v?a3 the patent, of plaintiffs Buahnoll 

9 deposition Exhibit 3, one of the patente tfhieh you dld discus» 


10 


trith Mi&r&y cr Baily? 


11 M« HBRBERT* Ga ahead and cnstier the quastioa. 

12 WITKSSSt ftould you rephrasa the question? 


13 

14 


HB« Hoad it firate 

(Peadirg quostion read by reporter.) 


15 

16 

17 
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ras mTimSSt Yes. 

MR. AHEBUSON* Q. That vras during the Marcii 1S74 aeetings 
or raeefcing in Chicago? &• ^tes* 

Qe Did you discuse with nr. Tcalinsen or Mx. Ro&& whethor or 
i\ot fchore waa any relationshix^ befcwean tho Roy&Ifcy Agreecent, 

Hess daposifcion Ebibit 3, anci rights under your patent, Buehco^l 
d&position Ej^hibit 3? &• Vos. 

Q« Ploase relate to tas tfcofc diccussion? 

A. I felt that the patent tras a separato sifcuation to the 
RoyaXty Agreeaent. 

Qe nm tho Royalty Agreesaent* Boas deposition Bxhibit 3, over 
bcen e&ncclad? &• k T o not* 
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Q. Kdb £t: evct rr.odif®ifchcr in writing or or&lly* 
ho tto » 

q. Baring your cseting in March of '74 er at ar.y tias prior 
to that, did you discnss with anyonc at Midvay or Sallv mota- 
fying tha Royaity Agraoment, Eecs dapesition sxhibit 3? 

A* Jio. 

0 . you indicated fchat: ther® wsre 1 thinit four irso tinge or 
occasions i«h« you vare in Chicago in 1972 and you have dneerib 

i 

sw 0 f thea. «Hat «as the next oceasioa when yo» «ere in Ch 2 .cn .31 
in 1972? h ’ 1 havo 'Sr-scribsti 1 ther 'f 

fer tha MOA Show» I «as therc te teach e* corvict* sohool# - l - 
ther® later to discuss this• 

q 6 ted on.the occas ion when you had Poag vith you? 

&, Thafc was a lafccr occas ion*- 

q. That wculd be a third trlp? A - Mld 1 alao ¥r " nt 

to tha no& Show. 

q 9 fjftat would be three as X «nderstand it? 

q. to teach tha course? *• Teach 'ia orta. 

0 . Attend tha tm Show? A. Eo. The KDA «as the 

laste 

Q. And thon to teach tha Qa?ire courso «sta in ttexah or. April 
. t-*, a. Etegetiafce the cenfcr&cfc* 

Oil / <*• o 

0 . segotut* the ccntract and when waa that approadnately? 

A. It was ! urch or April. 

q. was that a separato fcrip the teaehing course, tcaching 


trio? 


A» 
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q. At the ond of 19/2 apprexi&afcaly how msny eiaployees dici 
Atax i h£ve? A* Prob&bly in the nesighbor- 

hood of 30* 

q 6 Did any of those 20, approxircately 30 employeos »ake Gny 
tripa to Chie ago in 1972? Ko. 

q. Apprcxits&tely how ns&ny tripa did you balea to Chicago in 
1073? A• K&ybo £our• 

q. what is tha £lrot trlp to Chicago that you recall ffiaklng 
duricg 1972? A. Buy, T *oally e*n‘t ro- 

coXloefc. X fcslicva it was ia early sussner, lata spring. 
q. Vlhat wss the carpos® o£ tha £iret trip that you ean remestoes 
naakiag to Chicago’ ia X973 or the Chicago arca ganarally? 

A® 1 dbn*t recoXlsct» 

Q, What trlp do you ree&II Jasking to Chicago in 1973 cpoc,-.® 
ficalXy? A* *®A Sh£Af* 

Q. Did At ari hava a boofch at tha Shcw in 1973? 

A, Yc»o ws dide 

Q ft As of the date of the I-lOA Show in 1973, appfOKiEsatoiy hc-> 
c&ny cmpXoyecs did Atari havo? A* 250o 

Oe Did other At ari employses attend tho EGA Show boyond you? 

A. Yes. 

q. who iu additicii to you? a. Ttay 'fere wr. waV;e- 

field, r-ir. Kobilio. 

Q # M-O-b-i-l-l-o? A. **• KasrR «' 

K-a-r-n-s* lir „ EraiRons. 

q. A. *•». K*Y«- 
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1 

Q. M-a-y-e-r? 

A. Right. Alcorn. 

2 

q „ A-l-c-o-r-ti? 

A. Ycso. Andre®. 

3 

q. A-n-d-r-e-s? 

A* Yes. Faraeo. 

4 

q. V7111 you spell that ena? 

A. F-a-r-a-c-o. I think 

5 

that i.3 X w * 


6 

q c what waa Mr« Wake£i®W , 8 i 

posltioa at that time? 

7 

A. Preaidant. 


8 

q. And is he it psychiatrist? 

A. Yes. 

9 

q. Kr« ftdbilio, wfcat was hic 

positicn? r.arket- 

10 

ing. 


11 

Q e Mr. Karns? 

sational sales saanager. 

12 

q. DW he report to m. Ksbilio? *• Ye<s h ® cit * 

13 

Q. Mr. BFFons? 

A * sngineer. 

14 

Q e to whoo did he repor t? 

A. To Mr. Alcorn. 

15 

q e Mr. Kayer? 

A. Engineer. 

16 

Sl cid ho report to Kr. Alcorn? A * Yes ’ 

17 

q o Mr. Alcorn? 

Viae presidsnfc ©£ enginessr- 

18 

ing * 


19 

q„ nr. ftndres? 

A* That Is liico Aadres • SkQ 

20 

is cty aeeretary. 


21 

q. !!r. Paraco? 

h 9 Enginser. 

22 

q. Did Atari hava just oria 

booth opaca at the «A or raw than 


A a K T o had thrce contlguous 

23 

! c*ne? 


24 

i booths» 


2 i 

i o. wh&t dia Atari hav* on diapiay •* tha s:oa in 1973 in tha 



A* St had Pong, Space luce. 

2< 

? 0 £ . 

_1 
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pong Doubles, Gotcha. 

q. vias thcre nore than one of any o£ thece gacsea in th© thrce 
booths, three contiguous booths of Atari? 


Ycg. 

How Riany Pon; ? A. I <Son*t rcnc:l)cr. 

jrr, v ; i _.\y in ali» apprc--:inatcly hcvf rr.any garass in 
1 thinfc tl:--rcj v/ere approximately 10. 

Wero they operative gamcs? A. Yes» 

Q« AU of theca? A * Vos * 

q„ wera they operated at thc shc-^? *• 

Who got to hcep the quarters? A - FrcG p; 

Cid you lias a triten or just bypass the coin siofc or hw ^as 

A. Bypass the eoin slet. 


Q. 

Q. 

it? 


q. caring 1073 dld Atari havs any machinas in the Chic:.;o a. 
«st &ny locat ion othcs than in the booths at the i-O**'— 

A. no. 

q. —afc any time? W*»ld you clarify that 

quastion? 

q. Well yoo said that fltari ha<3 10 nachiww appreximately at 
the mA. Ao Yes# 

q. And now were they ali in the bcoth opace oi ktaxi. at *"A? 
A. vie ha<3 two otlicr r&chinss in a hotel euite. 


Q. in the Ccnrad Hiltoa» v/0.3 that? 
q c what machines wcre they? 
q. Ss that an auto&otive racing gars? 
o e what is World Cup just geuerally? 


7*. Yes. 

World Cup. 
a. No. 

A« It'fi a ball 
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pffiddle gaesa• 

q. vjhat wao the othor gamo? R * arantrBk * 

q. Were they cperatlve gastas? A * ycs ‘ 

q. wera thay actually operatea daring KOA? 

0 . Has Atari at any othor tina ia 1973 had a «chiae at any 
locat ion othor tbon tbo two ye« hava raeatiened? 
h. no. 

o. At any tina in tha hiotory of Atari has it had any nchiaea 
In tha Chieago area other than at tha BOA io your booth opace 
and in tha Conrnd Hilton in o onite that yon havo refcrred to? 

, L?ot ©achines v/hich Atari h m cwned. 

Q. KOW «any World Cvsp gan.es did you have in tha suito.- 

A. One. 

q. how «any Grantrab ten gaesa? *• 0aa * 

Q . so yea had spprosclraately 12 ganses in Chieago during th® 

KQA in 1573? a * - 3E * 

Q . «here dia those gamcs coma froa? a - 108 Gafeos * 

0 . Were they invoLccd to anyone or jwt hept in 'tha propesty 

of Atari? J « st W th8 PS ° Party 

cf Atari® 

q. what wes done with the «achinaa after the ehow? 

A . KHt of thaa-ao» of thom were eUippod to Loa Oatoc. 


q. How many wero ahipped to Lcs Gates? 

rerr.er.Osar • 

q, vfnat beetana of the reat of tboa? 
shipped to Atlaatfc* 


7 . don B t 


A. Thoy wori 
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A. There was another show 


Q. For what purpose? 
down there. 

Q. Did you at one time work for a Salt Lake City amusement 
machlne company? ~°* 

q„ v/ere you in some way involvet* with a Salt Lake City amuse- 
nent macliine company? tllGre was a salt 

Lafce City amus ement park. 

q. is that the name of the entity? No * xt was 

T-iB^cofi corporfxuion. 

q. v?hat was your involvement v/itn lagoon corporationi 
A, X was manager of the garaes departraent. 

Q. vias that vjhile you were in coi lege? Ygs i1: 

was« 

q. Did you have any relationship with tagoon Corporation 
following your collega career? A - Ko ' other fchaB ' 

you kaow, jusfc bsing good frienes vrith lots of people. 
q. Did Atari, Incorporatea havo any busir.esa relacionahip '-n-.n 
Lagoon Corporation? A ‘ Yo °* 

Q. What is that relationship? A - w ® soii:1 a!l 

operat ion to Lagoen Corporation. We hxd machinas in operatior» 
which I previously otated and eoid that to Dagoon. 
q. wcre those machinas owned and oporated by Atari, Incorporate 

os by sone entity which Atari— A - £om ® entity ' 

^ a. Called Merlin 

q. vfnat entity was tnat? 

Enterprises. 


q. Vfhen was Meri in Enterprises creatsa? 


A. The r.vur-T 
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o£ 1973. 

q. Does tt atili exist? Eo Lt <3oeo not - 

q. when dici it eeass to e*ist? A. Spring of 1974. 

q. Dici it operate vidso csachinaa? Yee. 

q. tchat bccasw ei tha vidao Eachinos? Woro they sold to 

Lagoon? A * Yes ' 

Q. Are yoa fasiliar wlth an anfcity fcnown as Visat World Arnus e- 
«mtt? A * 130 1 aCl 

q. Eoos Ateri. ine. fcavo any intereat in Eagoon Corporation? 

& m Ko ifc dC-0S BCt. 

q. othsr tfcon tha trip to tha EOA Show about which you hsva 
testifiea. what other specifle trips do you raca11 making to 
tho Chio&gs area «Surlng 1973? A. I remeabar th. 

trip in which we talked about royalty arrangements unuer the 

pateat* 

Q. s». wus that in 1973? A- Oh excusa >». 

that vms 1974. X'ra sorry. 1 «ton't roally recollect-maybe I 
didn't go thera four t Isaee. X cen reaember tha W». 'ito. ings 
wsra so hcetio 1 den't recolleat. Maybe X only wenfc thera 
onca in '73. That seetas unlikely but— 

Q . co you feeep rccords of you? travel? a * xt shouX 

he in Rty calandsr. 

q. would you check and lat us fenow how many trips you nate to 

tha Chlcago aroa chiring 197.5? 7.. 

0. Did any other caployeaa of Mari. »c. -*• trips to tho 
Chlcago arcu during 1973 Inclufiing the people that you havo 


52 SECOND STREET 


SOCRATES NICHOLSON 
AND ASSOC IATES 

OFFlCIAL REPORTE.RS ANO NOT ARI ES 
SAN FRANCISCO 94105 


(415) 362-0110 



1 

2 

3 

A 


mentione<3 that were at tha ahow but of courae exeloding the 

show whlch you have alraady tsstified about? 

j\ o x thlnk iVc • Karns probably made a trip there. 

0«. noro thsn one trip? A. I would s&y maximum o.t 

two. 

Q. And Kt* Is natlcnal sales manae?©* » is that his ti.tl.c-: = 

A • That 'sco r rec t . 

Q« Eow doss Atari# Xnc. distributo its Products in Ckicago 
DrQa? A. It sells tbsa to Bespire Dis» 


trlbuting. 

Q 0 SQ®u it sali thesi to Etspire Distribufclng exclusivaly in 
the Chicago area? A. That is tha only peopla, yes. 

Qe Zs there an agraesient bafcvxeon Esipiro Bistributing and Acari* 
Ac lio. 

Q„ ——©ither *nritt@ft or oral? A, There is an orsi sgro 


manfc * 

0 . Approxim&feely when was that orsi agreemant reached? 

A» Spring of ‘73* 

q e wovo you personally involved in tha reaching of that oral 
agreemant? A. Toe X W3ia * 

0. Vfaa that during one of your visita to Chie ago? 


A. no, 

Qc Hovr was it dono? A. Gn the telephono. 

q. with vxhom at Empire did you »aeh that oral agreameat? 
A# Gil Kltt, 

Q* what is the oral agreeoent as boet you understand it? 
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A. We vrould sgII to Enpire and no others in that area as long 
as* you k now, thcy reprcsented uo fairly• 

Q. Any* other aspcct of tha agreesscnt that you can recall that 
you discus sed ut that tine? A. Paynsnt terres would 

bo t\:o parcent, tcn* net 30, and that they vould pay ehipment. 
The machinas would be cold F.0.3. ccck. 

Q. Any other tersos or conditione that you can recallV 
A * Ilo • 

Q ► Did you e ver discuss v/ith Mr. Kitt or anyone at Empi.ro 
‘Eitipire's handling bf' competitive lines? A. Yes. 

Q„ What vas that discuss ion? A. Oh just scraething 

to the effect that I v/ao hopefui that more A tari gemes ivero 
b ©ing eo1d than anyone oIse 1 s- 

Q» When did that occur? A. Over the phone at 

various tisass* 

Q. Any other discussions wifch respect to competitive lines? 

A. Uot to rsy rccollGCtien* 

Q. Eas thare ever bsen a training ccurse for Empire personnel 
vrith respeet to Aturi gaasss of the type you dascribed you con- 
ducfced vith rcspscfc fco Nutting? A» Yes* 

Q. When havo thcy occurred? A. i fchink there 

has besn one that vas conducted by Mr. Arkus. Excuse 210 , that 
is not trua. It v;as ono of the employe* fcQchnic5.ans of Atari. 

I don’t remcrnber vho. 

Q. Wfcen vas that coursc held? A. Probably in carly 

fall of ’ 73. Jcs Alig. 
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Q* what is his titlc with Atari? A. He is no longar 

with Atari« 

Q* what vas hia titio when he was there? A, Custc^cr 

sorvice. 

Q. Cuotosior Service rr.snager? A. No, just cu-j' comes 

scrvica. 

G. Cuctoiaar cervice oan. For how long vras tho truining courso 
at Empire? A. Probably one day. 

Q. Did Hr. Alig taaka a tour at that fciras of covcral dic tribu¬ 
tor a? A. Vos» 

Q. Kas tha training course that you referred to in chic&go fit 
Erapirc? A. YcSe 

q. Did he teach at sny other Hic&est Iccations? 

A. I*m sure hc did. 

q 0 uo you know any of thein? A. Probably it v/ould bc 

Omaha, probably Minneapolis. I think tha nesct clocest Mitfwasfc 
Vvoulu be—I guefcs we junsped fresa there over to Kew York. 

()„ Did he go to any other Bssspive iust&llation bther thaa tha 
oikQ at chic&go, do yoa know? A. Eo he did not• 

Q. I understand they have places of buciness ir* other citioa. 
A. Yes. Can X get a glass of i/ater? 

Q. Certainly. Why don e t v/e take a break and X wili look 
through fchose inveices at this tivae. 

(Short recess.) 

MR. AWD3RS0W» Q. Eaxrlier Mr. Bushnell, when X askad you 
for the bacic blocks of a video amucemeat machine you mentioned 
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a TV monitor. Has A tari usod commcrcial TV rcceivers in con- 
trast to noni toro at any tine in its manufacture of g arces or 
amusement machines? A* No it hua never used a 

TV reeelver. XI: has used iriiat vas or.ee a 'XV rocelver. 

Q. Was it purehased by At&ri as a TV receiver and modiflod in 
eoma vay? A, Tee, 

Q, We Imve gone through tho invoices* At tho moment 1 sce no 
noed to require copies or aefc you to delete portions. Na raight 
at some future date vant one or tv;o of tho earllest or latest 
but I fchink for the moaant the easieat proceduro is just to aok 
you one or fcv/o questione about thsra. I notice several of fchsxa 
relating spscifieally to the shipssent of computers, Are they 
sold as sach or are they only sold as replaeement iterne* do you 
knev/? x havo one here two Pong computors shipped at apparently 
Eio charge, N/C. A, We have a warranty policy 

that they are shipped as a computer, 

Q. Ara they a replaceable item in the field, tho computer? 

A. Yes they are, 

U. This particular one is Xnvoice Ho. 38S6 to Esapira. Boes 
A tari freni time to timo ship computem to Eapire in Chicago 
for repiacemcnt purposae? A. Occaeionally. 

Q. I notiesd severa! relating to harnesses. What is a harneas? 
Aa It*a tha ifiring, the interna! wiring of the machina, 

Q. Why dses Atari ship harnesses to Empire cis indicatsd by 
Gome of fchese invoices? A» Occasionally a connactor 

beco&es defective and it*s chsaper to replaca it than repair it. 
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Q. tfh&t prozaoticmal activitles in gencral doeo Afcari conduct 
with respect to the sale of ita video amus ement machinati? 

A* VI e occasionally advertise* 

Q, Whore does Atari advertis®, in what outlets or— 


A. Primarily C&sh &oz which ia a trade rag. 

Q. What ofchor promationul activitles does Atari-—Cush i$o:z ia 
a nationally di&tributad magaslne, X tako it? 

A, Yes. 

Q, what other meano of promotion does Atari cmploy? 


A. The £-; : OA Show. 

Q c Any others? a. IJo. 

Q* nas /itari over shipped a machina to distributor for a 
fiold fcost or marhet fceat? A» WeXi, I mean many o£ 

ths xaachines are formarket te st but wa sell them. 

Q, Has Atari ever sold a maebine for a tasfc whero the termo 
wera in any way different frosx the ©rdinary ternis that you 
testified about eurlior? A. Ko. Occasionally if 


wa feci that a aachine 


is v;hat v.-o considor to ba not a production 


run vra will ha ve a re clueo a pric© on it* 

Q. Do you ever perati t deferred p&yaents for a nsarkct fcest 
machine? A» lio# nec ^.carly• 

0. vrhat are your terris for retura of a machine that a custornor 
doaon f t want to keep? A. GsneraUy there are no 


provisions for a return. 

q, And speclfically other than the generalisstion if Erepi re 


tcofc a new machine and decidcd they didn 
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1 

fcheir tmrkefc needs, could ihay return it to you? 

2 

h. Thcy conici at our discration. 

3 

Q* Kas this e ver occurre d that you know of? 

4 

A. Hei reshipped on occas ion. 

5 

Q. Ycu heve reshipped. What do you tnean by that? 

6 

* lot ' a cee ' j-t would fcc a s i tua t icin v/hsro if Eapire 

7 

<3ida’t v.*ant tha rcachine thsy woald call us cnd acssetir.es wc 

8 

would actually take it back. 

9 

Q» And it has occurrod vifch rcspsct to Esipire? 

10 

&• On two occasiens r yes» 

11 

0* What two occasions, do you recall cpecifically? 

12 

ii. Thv.zo was & sifcuation of a Quadrapong raachlno which they 

13 

eouldn't gec to funetioa properXy so rather than, you know. 

14 

rspalr it thcy dscidad to re tum it and wa agraed. 

15 

C-, hero bouh of tha two occasione you referred to Quadrapong? 

16 

A. Yos thcy wera. Oh excuse nse. There was one other in whicfr 

17 

it was a Grantrak that was a raal le&on. 

18 

G. But again it was a defective machina»? 

19 

A. Yes it was. 

20 

G« Has Atari ever ncccptcd a roturaed machina for grounds 

21 

other hhtftB Etalfunction? A* Sio. It* a not our policy» 

22 

G. Approximate ly what percentaga of fche Industry sales of 

23 

video amusornent tcachincs do&o Atari h&vo in youc profecsional 

24 

Opinion? A. X juct dem*fc know. X would 

25 

like to kncw. 

26 

Q. Xu th©re any trade source that ileon time to time ic&ues 


AND ASSOCIATES 

OFFICIAL REPORTEns AND NOT 4 R 1 ES 
SAN FRANCISCO 94105 


52 SECO NO "STREET 


(415! 352-0113 



64 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


fiuch Information? A. Uot to my knowlcdg©. if 

you find it would you iet ruo know? 

Q* Fjtow your knowledge of tho industry, v/hat is the cales 
trend in the video axuuaemont raachine buaiaess? 

tlR. HE&BBRT: x object to that guescicn. That has nothing 
to do with anything in tho lawsuit, I instruet the witness 
not fco ansv/ar. 

KR» AIJjobrscus* Q. Other th&n tho spccific inst&nces that 
you havo alro&dy testified about whar& &tari has pXacad zsacnins;. 
for Street oporafcioas, haa A tari ovor stent aut a suachine or sole 
si machina basad upon a return th&fc is a funetion ©£ the revonua 
pro&ucoa? A. l<ot to my reeollectiori 

other thaa thoso previcualy ciantionad occasions. 

MIU KBRBEETt Perh&ps X ais undare fcood the erue st ion. By 
refcurn other than you &aan being paid as a percontsgo of the 
take of tho r&chine? 

£2R• AHBBRSONs Yes or anything other than & fixed pricc 
salo* 

Q. xs thoare any inst&nce wh©re Atari has sold a inachins oa 
anything except a set price cale or the instances of Street 
operatioris that you have already testified about? 

A c ko o 

Q» JDuring your raeating in the spring of 1974, with Mr. Tcsalinstjm 
and parhaps l*r. Ronn, did you discuss the Magna vox patent 
po®ition? A. Vos w© dicL 

Q. Whafc waa that diecuscicn? 
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MXl, HliHBSRTs Objection oa thia. Again v/e are gefcting 
beyond the area o t venue. 

MR. hUDJSRSQiU I don' t know that that is trua and I don' t 
eee how you dc unless you kncv/ what this discussion v/as, Mr. 
Herbart. v?e have certainly establishcd a relationship between 
Midvray, Bally, Enpj.ro and Atari and I think we are entitled to 
explore it fully. 

MR. HERBER?s AXI right. 

MR. ASDSRSONs Q. Will you unsv/er the quesfcion please? 

A. We discussed prior art that I have—vrhich I hau, not I have. 
Q. Prior art with respect to fcha patent that Kugnavox ie 
asserting? A. Yos. 

Q. How did that subject cf prior art first eoae up during the 
meetlng? A. There was a, you )inow, a ques- 

tion v-/as asked, what do you think about the Magna vox situ&tion. 
Q, Scmeone aaked that of you? A. Yos. 

Q. Y, 7 as that Mr. Toral inson, do you rsc&li? 

A, 23o. I think it was Mr, Rqs3. 
q „ what v/33 your response? 

MR. HSRBERTs Objecfcion. Kow I do instruet the witness 
not to anewer. Thia has nothing to do with venue, it only has 
to do with validity and possible scope of the patent. 

Mr. AHDBRSONj Q. What prior art did you refer to in. that 
conversation? 

MR # HSF.BERT* Ofcjcction, emas reason, instruet the vritness 
not to answer for the saraa reasons. 
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KR. ANDERSON: Q. What other aspects of the Magnavox 
aituaticn were diccussed during that meeting other thon your 
discus3 5.cn with thera of prior art that you had? 

A. The qusBtion was raised i£ anyone felt that Magnavox was 
going to sue. 

q. At the tinae of your saeoting vas there ‘not a lawsuit pendingV 
A. No there was not. 

Q. was there any discussion of any of the Bally companies 
inde&inifying or holding Atnri barraless in,,^ny way in the avent 
o£ a 1-vsuit? A. No. 

q, was there 'any discussion of the possibility of Atari holding 
any of the Bally cerapanies hamlsss or indsmnifying thcza in 
the evcnt of a lawsuit? A. I would liho to confer 

fer a second. 

(Short recess.) 

THE wrrnESS: Would you restate the question? 

MR. AxTDEHEON s Would you re&d the queation pleas e? 

(Ponding question read by reporter.) 

THE WITMESSs There was a discussior* of a future fur the r 
agreercenfc in v/hich ons of the provisions that v?a were discussin^ 
v;as a provision of inderenification. 

MU. AHDT.RSOK: Q. Was this a further agreement between 
Atari and one of the Bally cempanies? 

A. There were no further agreewents. 

q. X mean was there discussion with respect to a possible 
further agreement? A. 
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1 

Q. That i.s what you sre referring fco in your last answor? 

2 

A . Yea. 

3 

Q. wifch which 3ally company was that being diacuosed or with 

4 

rcspect to which? A. It wis wifch Mr. Toralinson* 

5 

C. And wa3 ho speaking thon for Midwny or Bally or Empire ur 

6 

do you know? A* I don*fc know. 

7 

Q. Did he dicfcinguieh fcatween those varicus cotnpanien during 

8 

your discussion? A* I don*t rccollect. 

9 

q t co you know who ho was reprosenfcing during tha discussion? 

10 

Was it Midway or somebody else? A. I den*t know. 

11 

Q. what was the discussion with respect to indsamificaticn 

| 12 

in ths ovent of a futuro &g recinent? 

1 

13 

MR. HERBER?: I am going to objeci: to this. Again this 

i U 

witness has already tsstified thsre has baen no sgreornent for 

i 15 

i n deam ificstion and as fsr ss ths discusslon as fco what fchG 

16 

future might be, I thinfe that is pretty far afielct again frora 

17 

the area with which we aro eonccrncd here so I instruet th® 

18 

witness nofc to answer» 

19 

I-iR. RNDERSON: I fchink the rccord in this depcsifcien and 

20 

prior ortas shows a rethar closo relatior.ship batween theso 

21 

companiec and I thlnJt wa nro cntitled to «cploro it. 

22 

Milo HERBERTt Betweon whafc companiec? 

23 

Eid. MTDERSON: Between Midway. Bally» Afcari and Empire. 

24 

MR. HERBSPvT: Hayfce I raisunderstood your question but I 

i 

25 

thlnk Mr. Bushnoll alvoady indicated he didn't hnow which of 

_ 26 

thosa compaaies the other party was repreconting and I way hava 
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raisundcrstood your queetion. 


2 

Mii. AiTDSRSOtSs Your eutraary io oxactly in accord with raiae 

3 

and tay question is wh«t waa ciircu-;L.cci b< tv/een Mr • 'foralinson 

4 

and Mr* lioas and Mr. 2 uriimr.il at tUa &cotiiig in the spring of 

5 

1974 i/ith rosx>ect to pcssible indemni fleat ion regarding the 

6 

Magn&vox patent clniiua and I vfouIcS liko you to anav/er that aa 

7 

bsat you can, Mr. Bushnell. 

8 

»x’HE WXTITESS s Vvoll, it was primarily geared around, you 

9 

know, the discus sion of sos;«e ©i the prior art v/hich 1 had and 

10 

that X fcit that Atari viould, you know, as a part of a fcoyalty 

11 

fcQfsO Oli ui.L~.t bujdvfli 

12 

tsa. ANDKRSONj Q. Kow v?hat burden is that? 

13 

A. In the event of a possible Magnavox patont infringeaent 

14 

GUltv 

15 

Q. And the burden would be what, that A tari rauld dsfend the 

16 

ruit? Ycs. 

17 

Q. Ha ve there been any further discussione since the iceeting 

18 

betwsen Mr. Tcmliaoon, Roeo and you regarding this subject 

19 

matter? Ko* 

20 

Q. Either telephone or psrsonai? A. Ho. 

21 

Q. nave you discussed this subject uxatter v*ith anyonc« any 

22 

of the bally companies since that ir<eeting in Chicago? 

23 

A. Ko I havon't. 

24 

Q. Did you evor fiiscuso that subject ruatter with anyone in 

25 

sur/ of tho Bally cowpanies prior to the neetisig in Chirago 

26 

with Mr. Tcmlinson snd Hess in March or April of th5.a year? 
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A. I had taantioned on the tclephone that I hac! a situation 
which I felt would be of interest to fchem And it ineiudad the 
i n dsmn i £ ic a fc ion pro vi s i on. 

g. Whcn was that conversation? A. IU was proabaly 

a vreek prior to my vicit. 

Q. And the propocal that you thought might be of inferest to 
them include d A tari * s ascurapticn of responsibility for dafendinci 
claims by Kagnavox, is that correct? A. Yes. 

Q. Dld ifc alno involve a liccnse under At ari. patent rights? 

h. Yes. 


Q „ Did it involve any exchange of kncw-how? 

A. No it didn‘t. 

Qc Or any engineering help of any kind? 

A. Striccly a license undsr cur patent. 

Q. Prior to that telcphone conversation ha d you ever discussed 
wifch enyone aBSC-ciafced vrith any cf tho Bslly cempanies the 
Mtgnavox patent rights and clairas? A. 2 was avrasre of 

it. hau discuosed fche axiatence of the Kagnavox patents. 
9?h?.t was ab au U the extent of it. 

g„ Have you had any discussions with anv other manufacturers 
of video amusement machines wifch respact to the Magnavox patent 


position? 

A. 

Ygs I have. 

Q. VFith whora? 

A. 

Oh I think a ieXlcw, Gary 

Stern from Seeburg. 



Q. G-a~r~y?' 

A. 

Yes. 

q. s-t-c-r-n? 

A. 

Yes. 
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Q. Who else? A. Gene Lipkin from Allied 

Laisure. 


Q. Who else? A. That is about it. 

Q. On hov/ many occasione have you discuseed the Magnavox 
patent position urith Gary Stem? A. I think X can 

only think o£ ones phone call. 

Q. when was that approximately? A. I really don*t 


know. it: vras prior to being sorved. 

Q. Was it thf.s year? A. I cIon't bolieve so. 

Q. Who init ia te d fchc phona call? A. Hs dic!. 

Q. was it to inquiro spocificully about the Magnavox patent 
position? A. Yes I belicvo it v/as. 

Q. Approxicsately how Xong did the phone call last? 

A„ Five, ten minutes. 


Q. Relate as best you can vrhat ho said to you «nd vhat you 


eaid to him? 

Mtt. HERB2RT: Objecfcion again. Ifc's stili way bayond 
venus, it has nothing to do vn.th this wholo lawbuit. You ars 
going far beyond. I instruet the witnasa not to ansvrer. 

MR. ANDERSONi Q. Will you answer? 


A. No I will not. 

Q. On how many occas iens did you discusa the Magnavox patent 
position with Oeno Lipkin? A* Oao. 

MR* EERBDRTs Objectiori. 

MR. AHDERSONx Q. On cne occasion, is that right? 

A. I will not answer. 
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Q- Kr, Ilerberfc has nofc instrueted you not to answer, ha has ' 
raerely recorded an objection. 

KR. KERBKRTs The answor ic slready ia the recorc? ac I 
wiil lefc it etsnd. 

MR. AliDET^OKs Q* ^pproxisatcly when was that ono dic~ 
cussion wifch Kr. Lipkin? 

MR, HERBKRTs Objection agaia and instruet tha vi.tr.eas nat 
to answer. 

KR. AU2>SR£02Is I think theso questions have relevance on 
the Atari involvissent in Chicago. 

ZL r u HESBERT* Not as you have rs&de the questione inso£ar ai 


12 

what did you discuss ahout the Magn&vox patent ponition* it's 

13 

too broad» 

14 

HKe MlDEUSOli s it*e the only way you c&n gsfc the epecific 

15 

questions to esfcablish n ioundation, it‘e fundamenta1 * If x 

16 

&id ifc any otfeer way you vould have a valid objaction. 

17 

0 * Approxima te ly v;hen wac that one diecucsion with Kr„ Lipida? 

18 

KR. HERBERVs Answer that ons. 

19 

THE WITHESSs X think that u&s prcb&bly in the s usurper of 

20 

‘73. 

21 

liR. ANDERSCN i Q. V7a,s that a tclephone convoro at; ion? 

22 

&• Yes It was* 

23 

Q. Who initiated the call? A* X don‘t recollect. 

24 

Q. Approxima te ly hcw long did it last? A. 10, 15 

25 

rainutes. 

_ 26 

q„ Wao it initiated speci £ ically v/ith respect to tha Magnavox 
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patent position? A. No it wasn*t. 

Q. Kave you ever had any busineas relationship with any ether 
manufacturers of video amusement machinas other than tho. ones 
you hava already testified aboufc? A. m terras of 

eales or— 

Q. Sales, engineering help, agreeznents of any Jcind with Alliae 
Lei2ure? ii. Ho. 

Q. With Chicago Dynamic? A, i-jo. 

Q. With Seeburg? 

0* With Ramtok? A, 5So* 

Q. Aro you fami1iar with Universal Research Laboratories? 

A o y e s . 

Q» Lava you ever had any business dealiags c*f any kind v/ith 
Universa! Research Laboratories? A. uo» 

Q. Da vou know whether Universal Research Laboratories is in 
the video amusement Kiachine busiaesa izi ztny way? 

A. i don’t know of any of their dealiags. All i know is what 
7 have beare!. 

Q. Rae Atari at any time granted any rights to anyone other 
than one of tho Daily coir.panies under the agreemenfcs you have 
alieady discussed to maka or sell video sssxls emerit machinas? 

<l ' Uot «s far as our computers. Wc ure fche scio manu fac turer 
of our computers« 

Q. J>c you scll your computers to others for incorporation 
into video amneement macliines? a. Yes* 

G• To whosa? A. Various companies- 
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Qo Approxima te ly how isany companies nava you sold your cociputers 
to for incorporatio» into their own video amusonsent machines? 

A. Probably four, 

Q„ What are the nacas of thoso companies? 

A« A tari U.K. tto rclatic-n ay a comp?xny, fchey just use oixr 
rtuffio. Socodisaxaa. 

Q, xs fch&t a South American corr.pitny or Ila^ican? 

A. ITo,. French* 

Q. To v?hom eloo havo you sold? A. Segasa. 

Q. Whera is Scgaoa iacated? A, Spain. 

Q e 2o Segasa relatsd in any eo Seoburg, do you knou? 

A. 2 belicve fchafc it is. 

Q* you know hov/? A. X think Seaburg owns 

a per contage of them although X asi not sure of vrhat that io. 

Q, And te v?hom alse has A tari sold its coniputcrs for incor- 
poration into machines? A. Hunter filectronics, 

PTC# IfTD, Australia. 

Q. no you reotricfc in any way tha places in which these feur 
compariles can resell thair cor.plete machines? 

A. Ho. 

Q. you know whether any of fchem do rcsoll them in tho Un.ite<l 
States or for s hi picent to tha United Scates? 

A. Pone to ray fcnowlcdge. 

Q» You gave me a list of machines at fche bsginning of tho 
dsposition and 2 will lay before you ray list. Xs that a 
complete liet of the gsraes which Afcarl, Inc. now hae in their 
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line? A. There is one more and 1 don*fc 

know what it ia. Ilo. Yee that io a complete liet. 

Q. IX> you know Joseph Robbins? A. Yas I do. 

Q. Have you met with hira personally? A. Yes I havo. 

Q. In Chie ago? A. Yes. 

Q. Anywhere e. Is e? A. Ile visited ray factory ut c-rie 

t i na. 

Q. Kave you net with hia on each cccasion of ycur traveliag 
to Chicago do you know? A. Ko i haven’t. 

Q. Approxiraately oii how many occaeions have you m©t with hi;?, 
in ChicacjoV A. Oh probab3.y three er faur. 

Q. Do you know Mr. Wolvcrfcon? h. Ycb x do. 

Q. Have you met with. hira personally? A* Yes. 

Q* On what occasions? A. On visite to Midway, 

X think X met him twi.ee. 

Q. Es is fche president of ftidw&y, is that correet? 

A. Yes. 

Q. Were theee occasions other than the ones that you have 
already fcestified about or— A. no. They were 

in conjunctiori with fchose pravious meetings. 

Q*. Have you net lir. David Braun? A. Yes I have. 

Q. On what occasiens, if you recail? 

A. At the NQh Show. 

Q. And ho ia an officer of Allied Leieure, ara J. correct? 

A. That 1 © correct. . 

Q. At whafc other chows have you shovm video amuseraent machinea 
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other fchan i:oh snd i think you said one in Atlanta? 

Ae IA&P• 

Q* IThat does that stand for? A* International As coci 

ation of Amusement Parfcs. 

G. Ss that th© show that i3 in Atlanta? A. ves. 

Q. K&va you over shovn at any othere? 

Oh tuere hav@ fae<$n seno csisil re.gionr.i shovs, Whethor you 
Cetu roally call fchem shows or not is hard to say. 

G- in the Midwest? A* I thinh thora was cr.o 

i n Gsaaha» 

Q» Any othors that you esa reeall? 4 , ^ 0# 

Q. Was that in 1973 in Omaha? Yea. 

Qs. Bave you shovm rn the Atlanta ZAAP on moro th&n ona occa- 
sion? a, no. 

Go ifieit v»cj& xn —97 S also? A 0 That*s corrsct. 

Qc Ivhen did you first learn of the video gsma that ultiaiatelv 
bec&me known na Odys&cy of Magna vox? 

MR* HSSBERTs Qbjection. That has nothing to do wifch 
the venae queetion either. X instruet tha witnesc not to answoj. 

MRe ABBSUSOHs Q. Uhafc 'initiatod tha orlginal discucsion 
botwoyn you and Bally with reapect to video games? Did you 
initiate it or did somaono in tha Bally coapanies? 
ho 1 initiated it. 

Q. Did you appro&eh other pecple at the time that you approach* 
the; Bally compariles or waro thay the only eosapany that you 
approsched in the camner indicate-3 by the exhibito that adre^dy 


SOCRATES NICHOLSON 
AND ASSOCIATES 

OFFICIAL REPOHTEK5 AND NOTARIES 

SAW FRAMCISCO 94105 


52 SECOWD STREET 


(415) 562-011B 



76 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 ; 


ara of record? A. Hutting Associates—X dor?*t 

know whefchor i approached thora but upon leavxng Hutting 
Associatos X agreed to complete a prototype ganie for them. 

Q. Io anyone eloe other than you involved in the dosign or 
engineering of the c-omputers for Atari? 

A. Ygs. 

0. Anyone outside of Atari? Xn other words, nofc an eraployee 


of Atari. 


A. 270. 


Q. Has Atari evcr mado an attachment for a TV rcceiver in ths 
naturo of Odysscy? a. what do you mean? 

Q. Xn other words, something that could bs attachad to a horna 
v'/ receiver. A. As a produc t? 

Q. As a producfc or proposod producfc? 

A. Ko it hasn't. 

Q. Has it cone any work on that producfc line or potentia! 
product line? 

MR. WELSHt 1*31 wondering how that is relevant as to 
potentia! product line. I will object to that. ' i would like 
to reqruest you to epead up if you could. X am right at the 
door and no go. 

TI2R WXTNESS: Atari has the capability of doing that if ifc 
v/iches to. 

MR. ANDSRSOK; I will try to cut it short. 

Qo Has it dona it? You cay it has the capability. Has Atari 
cone any work? A. On the consumor product? 

Q« Yes. A. Ycs ifc hao. 
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Q. Has it e ver sold a product for the consumor maritet? 

Well, wa have had people v/ho are nonprofessionals buy cur 
coin oporated pioces but thafc is the extsnfc of it. 

Q. Has Atari ever sold the computer parfc apart froa a TV 
rccoiver or monitor ofcher than to the four cusfcomors you rv ,'v-i 
for incorporat ion by the custcaser with a TV rccriver? 

A. ZTofc to my knowledge. I think thcre v/sre eo;ae sciall 
ccnpanies in South America. 

(Short reccas.) 

MIU ANDERSOKs I have just one or tvo further questions. 

Q. Is llr. Wakeficld stili v/ith A tari? 

A. No he is nofc. 

Q* When did he terminate? 7t. Three weeks ago. 've 

had a significant reduction in psrsonaol. 

MR. AftCERSQBt I will have the reporter mark as Bushnell 
depositior* Exhibit 4 a copy of the affidavit of John C. Wako~ 
field. 

(Copy of affidavit of J 
C. Vfakefield ntarked Bus 
depositien Exhibit No. 
idsnfcification.) 

MR. AHDSRSCNx Q. Mr. Bushnell, aro you farailiar with 
Bushnell denosition Exhibit 4? A. Yos X ana. 

Q. Has Atari, Inc. at any time during its existenca had a 
tolephone in the northorn district of Illinois? 

A. ITO it hasn*t. 

0. Or a representative located there? A. No. 
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1 ® ver had a bus ineas location there of any kind? 

2 A. None sfhatsoevsr. 

3 Q. Has Atari, Inc. over accepted trade-ins of nsaehines that 


4 it previoualy sold? a. Hsvcr. 

5 Q. Has it e ver purchased back a raachino that it sold ot-h/.r 

6 fchan one thafc X think you raentionod earlicr that was 


7 defective? 


A, ito it has not. 


8 Q. Does Atari have any Xicenseas othar than the relationship 

9 to Nutting that you meationed under Bushnell deposition Fxhibit 

10 3 ? * 

A. There is no e.greement betw^L 

11 Hutting and Bushnell on fchis agt^ement. 

12 Q* 1 think you said there v?ss corne relationship that was 


13 terminated. 


A. We had an agrecinent bufc 


14 it had nothing to do with our patent. 

15 Q. Does Atari have any licenseea undor Bushnell Exhibit 3? 

16 A. No. 

^ 7 Q« rfnen dxd Atari first becoma avrare of the patents under &h£ct 


18 M&gnavox ciakcs its clairas? &. Vagueiy or defcailsd? 

19 Q . Well, vagueiy. A. it was probably 

20 zniddle—I would say 1972 , middle of «72. 

21 Q„ Kow did /itari, gain that awarenes 3 ? 

22 A. There was eoae raention of the exis tene e of cuch patenta 

23 frozn Bully Corporation. 


24 Q. Was that during a meeting? A. yes. 

25 Q. In Chicago? A. yes. 

2 6 Q« Was that the moeting when you entered into this agreement? 
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A. when we negotiated it. 

Q. When you negotiated it. lias Atari, Ine. evar inde-ianified 
a ny custoraer againat infringement of the patente under which 
Magna vox makes its claims? A. No it hae not. 

Q. When did A tari gain more specific knov/ledge of the Magnavox 
patenta* moro epecific knowledge than your vaguo informafcion 
in the eumiaer oi" '72? A. it was probabiy—X 

went horne and I thirik I applied for a copy of thone patonts 
and I think it waa two or three laontha fchereafter. 

Q. Did BalXy give you the patent numbers during the taeeting? 

A. I don*t recolleet. 

Q. Kov/ did you spply for copies of thera or request them? 

Ac J. must have had patent numbers. lly secretary—I just eaid 
that I undsrsfcand there is a Magnavox patent and she as good 
little secretaries do camo up v/ith the goods. 

MR« DERSON i We have no further questions. 

Milo WBLSHs X have no eross-examination, 

MRo ANDBRSGKi I would suggest we agree that Mr. Bushnell 
can sign the deposition bafore any notary Public. 

MR. HERBER?: So stipulated. 

(Whercupon, the t&king of the deposition vras 

concluded.} 


(Signature of Witness) 


(ate of Simature) 
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